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JURISDICTION OF THE APPELLATE COURT
The Court of Appeals has jurisdiction in this matter pursuant to Utah Code
Annotated § 78-2a-3(2)(j) (1996 & Supp. 2001).

ISSUE PRESENTED FOR REVIEW
Issue:

Did the trial court err in ruling that Utah's Survival Statute, Utah

Code Annotated § 78-11-12, is wholly inapplicable in this action because the Estate's
claim for UIM benefits from Hartford is based on a first-party insurance contract?
Standard of Review:

In matters of statutory interpretation, this Court

reviews the trial court's ruling for correctness, and gives no deference to its conclusions.
Bearden v. Croft, 31 P.3d 537, 538 (Utah 2001). Moreover, whether a statute applies,
given particular facts, is also reviewed for correctness. Lounsbury v. Capel, 836 P.2d
188, 192 (Utah Ct. App. 1992).
Preservation of Issue in the Trial Court:

Defendant/Appellant

preserved

this issue in the trial court by asserting both in its Memorandum in Support of Motion for
Summary Judgment (R. 32-33, 39-45), and at oral argument on that motion (R. 191), that
Utah's Survival Statute applies in this action to limit damages that the Estate would be
"legally entitled to recover" from the underinsured tortfeasor, Alexander, to "out-ofpocket expenses" and, in turn, identically limits plaintiffs claim for UIM benefits.

1

DETERMINATIVE PROVISIONS
The determinative statutory provision in this matter is
Utah's Survival Statute:!
Utah Code Annotated § 78-11-12 (1996) (amended 2001)2

STATEMENT OF THE CASE
Nature of the Case and Course of Proceedings
This appeal arises from an interlocutory order of the Third District Court of Salt
Lake County that Utah's Survival Statute, Utah Code Annotated § 78-11-12 (1996)
(amended 2001) ("Survival Statute" or "§ 78-11-12"), which affects personal injury actions
that an estate may bring on behalf of its decedent, is wholly inapplicable to the contractual
claim for undeiinsured motorist ("UIM") benefits brought by the Estate ol Dorothy
Berkemeir ("the Estate") based on Dorothy Beikemen's ("Berkemeir") Hartiord automobile
insurance policy ("the Policy").
The Estate instituted the action below by filing suit against Defendant/Appellant
Hartford ("Hartford") on November 2, 1999. (R. 1-8). The Estate's Complaint asserted that

This statutory provision applicable in this action and referred to in this appeal is
the one effective at the time of Dorothy Berkemeir's accident and the filing of this action,
and is attached hereto in Addendum Exhibit 1
2

Although irrelevant to this appeal, Defendant/Appellant notes that the 2001 Utah
Legislatuie substantially amended Utah's Survival Statute.
3

A copy ot the Policy is attached hereto in Addendum Exhibit 2

2

Hartford breached Berkemeier's Policy by denying the Estate's claim tor Berkemeir's UIM
benefits, made after Berkemeir's death of causes unrelated to her automobile accident (R
22).
The Complaint alleged two claims for relief (R 3, 5) First, the Estate argued that
Utah's Survival Statute, which limits an estate's recovery for a decedent's surviving
personal injury claims to "out-of-pocket expenses," was inapplicable to its claim tor
Berkemeir's UIM benefits because the claim was contractual in nature (R 4) The Estate
reasoned that because the Survival Statute was inapplicable, the Estate was entitled to the
entirety of Beikemeir's UIM policy limits, $100,000, as contractual damages for Hartford's
alleged breach 4 (R 4) The Estate's second claim for relief argued that even if the
Survival Statute applied to limit the Estate's UIM claim to one for Berkemeir's "out-otpocket expenses," the Estate was entitled to recover anew the entire amount of those
expenses (R 5)
In its Answer, Hartford raised various defenses, including a contention that under the
plain terms ot the Policy and Utah law, Utah's Survival Statute applied in this action and
precluded recovery ot UIM benefits by the Estate (R 15) With an eye toward pending
cross motions tor summary judgment, the Estate and Hartford filed a Stipulation as to Facts
and Legal Positions of Parties ("Stipulation") (R 18-27) Among the issues presented for

Although the Complaint demands the $100,000 policy limits, it is noted that
no factual determination regarding the actual damages incurred by Ms Berkemeir or by
the Estate has ever been made
3

decision in the Stipulation was whether the Survival Statute applied in this action, and
whether the statute barred the Estate's action for UIM benefits. (R. 24).
The parties subsequently filed cross motions for summary judgment.

In its

supporting memorandum, Hartford asserted that because the Policy provided UIM benefits
only to the extent that the Estate was "legally entitled to recover" from the underinsured
tortfeasor, under Utah law, the Estate must be capable of maintaining a "viable claim"
against the underinsured tortfeasor under all applicable law to properly claim UIM benefits.
(R. 39-41).

Where Berkemeier died of causes unrelated to her automobile accident,

however, Utah's Survival Statute applied to limit any claim that the Estate could bring
against Alexander to one for "out-of-pocket expenses." (R. 41-42). Because Berkemeir
received insurance payments well in excess of her known "out-of-pocket expenses,"
Hartford argued that under Utah's Survival Statute and the Policy, the Estate was entitled to
no further compensation in the form of UIM benefits. (R. 43-45).
In response to Hartford, the Estate filed a Motion for Partial Summary Judgment on
the Issue of Liability. (R. 82-86). In its supporting memorandum, the Estate argued that the
Survival Statute, which limits actions arising out of personal injury, was inapplicable to its
contractual UIM claim. (R. 89, 92). Alternatively, the Estate asserted if the Survival
Statute applied, the Estate was still entitled to recover UIM benefits in the amount of the
medical expenses incurred by Berkemeir. (R. 102).
On January 29, 2001, the trial court heard oral argument on the cross motions. One
of the central issues ruled upon by the trial court was whether the Survival Statute applied in
4

this action. (R. 136-39). The trial court agreed with the Estate's position on this issue, and
found that the Survival Statute had no application to the Estate's contractual claim for UIM
benefits:
if necessary, one of the appellate courts can take a look at it and decide
whether or not my interpretation of this is right. But I just can't see the
survival statute being designed to, nor the wording making it applicable to
first-party claims for underinsured motorist coverage.^
(R. 138). Thus, on May 7, 2001, the trial court entered an order6 granting the Estate's
motion for partial summary judgment and denying Hartford's motion for summary
judgment. (R. 189-196).
On May 22, 2001, Hartford served notice of its petition to appeal from the trial
court's interlocutory order of May 7, 2001. (R. 207-08). On July 23, 2001, Hartford's
appeal was transferred to this Court for disposition. (R. 213).

Statement of Facts
On October 16, 1995, Berkemeir was a passenger in her vehicle, traveling in an
easterly direction in the left lane of Interstate 80, approximately nine miles west of
Cheyenne, Wyoming.

(R. 19). Her daughter, Mary Davis, was driving Berkemeir's

vehicle. (R. 20). Berkemeir's vehicle was covered by the Policy, a personal automobile

5

A transcript of the trial court's oral ruling is attached hereto in Addendum Exhibit

3.
6

A copy of the trial court's order is attached hereto as Addendum Exhibit 4.

5

insurance contract issued by Hartford, effective January 24, 1995, to January 24, 1996
(R 20)
James Alexander ("Alexander"), a Washington resident, was operating his vehicle
in an easterly direction in the right lane of Interstate 80, when he suddenly turned directly
in front of Berkemeir's vehicle (R 20) The driver of Berkemeir's vehicle was unable to
avoid striking Alexander's vehicle (R 20) Due to Alexander's negligence, Berkemeir
sustained personal injuries with associated pain and suffering, and incurred medical
expenses in the amount of $38,249 29 (R 20, 35)
On October 9, 1996, Berkemeir executed a settlement agreement and lelease with
Alexander in exchange for the full $50,000 policy limits of his liability insurance policy
with Allstate Insurance Company ("Allstate")

(R 21)

Due to the amount of

Berkemeir's damages, if she were still alive, the settlement with Allstate would not have
fully compensated her for her loss (R 21)
The Policy extended UIM coverage to Berkemeir, with limits of $100,000 pei
person

(R 21) The following provisions applicable to UIM coverage are included in

the Policy
•

We will pay compensatory damages which an insured is
legally entitled to recover from the owner or operator of
an undennsured motoi vehicle because of bodily injury
(1) Sustained by an insured, and
(2) Caused by an accident

6

The owner's or operator's liability lor these damages
must arise out of the ownership, maintenance 01 use of
the undennsured motor vehicle
•

"Undennsured motor vehicle" means a land motor vehicle
. . . of any type to which a bodily injury liability bond or
policy applies at the time of the accident but the amount
paid for bodily injury under that bond or policy to an
insured is not enough to pay the full amount the insured is
legally entitled to recover as damages.

(R. 72-73).
Berkemeir made demand upon Hartford for payment ot the $100,000 limits under
the Policy's UIM coverage. (R. 22)

Hartford did not agree that Berkemeir's damages

exceeded $100,000. However, it agreed that such damages exceeded $50,000, and made
a settlement offer.

The matter was not settled, and the parties agreed to resolve the

dispute over UIM benefits through binding arbitration.

An arbitration hearing was

scheduled for September 23, 1997. (R. 22)
On August 15, 1997, however, prior to the scheduled arbitration hearing,
Berkemeir died of causes unrelated to her automobile accident

(R. 22)

After

Beikemeii's death, Hartford withdrew its demand for arbitration, believing that because
Beikemeir died of causes unrelated to the accident, Utah's Survival Statute applied to
limit any claim that the Estate could assert to "out-of-pocket expenses," which had
already been more than fully compensated by Berkemeir's $50,000 settlement with
Allstate (R 23, 25-26). The Estate and Hartford were unable to resolve the UIM claim,
and the Estate filed this action. (R. 1, 23).

7

The parties filed cross summary judgment motions concerning the applicability ol
the Survival Statute (R 82-116) On May 7, 2001, the trial couit ruled that because the
Estate's claim for UIM benefits was based upon a first-party insurance contract, the tortrelated Survival Statute did not apply in this action (R 191-195)

SUMMARY OF ARGUMENT
The trial court erred in finding Utah's Survival Statute, which addresses claims
"arising out of personal injury," inapplicable to the Estate's first-party insurance contract
claim lor UIM benefits

The trial court's ruling contravenes the plain language ol the

Policy, which states that Hartford will pay UIM benefits to the extent that an insured is
"legally entitled to recover" for "bodily injury" from the undennsuied tortfeasor, and Utah
law
This Court has held, and the Utah Supreme Court has agreed, that to be "legally
entitled to recover" fiom an undennsured tortfeasor and thus entitled to UIM benehts, a
claimant must be able to reduce a "viable claim" against the undennsured toitieasor to a
judgment in a court under all applicable law

Accordingly, this Court and the Utah

Supreme Couit have applied Utah statutes, from Utah's Workers Compensation Act to
Utah's wrongful death statute, to determine whether a UIM claimant is "legally entitled to
recovei" horn an undennsured tortfeasor and, in turn, receive UIM benefits under an
insurance contract Where those statutes have circumscribed any "viable claim" against

8

an undennsured tortfeasor, this Court and the Utah Supreme Court have identically
circumscribed the recovery of UIM benefits
Ignoring this relationship between a "viable claim" against the undennsured
tortfeasor and the recovery of UIM benefits under a first-party insurance contract, the trial
court incorrectly ruled that the Survival Statute was inapplicable simply because the
Estate's UIM claim is based on such a contract This Court should reverse the trial court's
decision denying Hartford's Motion for Summary Judgment on the issue of the
applicability of the Survival Statute, and order the trial court to enter judgment in favor ot
Harttord. Alternatively, this Court should rule that the Survival Statute is applicable in
this action, and remand the case to the trial court for further proceedings

ARGUMENT
THE TRIAL COURT ERRED IN RULING THAT UTAH'S SURVIVAL
STATUTE IS INAPPLICABLE TO THE ESTATE'S ACTION FOR UIM
BENEFITS SIMPLY BECAUSE THE ESTATES CLAIM AGAINST HARTFORD
IS BASED ON A FIRST PARTY INSURANCE CONTRACT
The trial court ruled that Utah's Survival Statute "does not apply to the facts of this
case because the Estate's claim is based in contract law rather than personal injury tort
law" (R 191) This was error
Under the plain terms of the Policy and Utah law construing them, the extent of
Hartfoid's contractual obligation to provide UIM benefits cannot be ascertained without a
preliminary showing that the Estate is "legally entitled to recover" from the undennsured

9

tortfeasor

To successfully show that it is legally entitled to recover fiom the

undennsured tortfeasor, the Estate must be capable of bringing a "viable claim" against
the tortfeasor under Utah law, including Utah's Survival Statute

Under the Policy and

Utah law, the extent of this viable claim against the undennsured tortfeasor identically
prescribes the extent of Hartford's obligation to provide UIM coverage
Because the Estate's decedent, Berkemeir, died of causes unrelated to the
automobile accident caused by the undennsured tortfeasor, Utah's Survival Statute applies
to any limit viable claim the Estate could assert against the undennsured tortfeasor to
Berkemeir's out-of-pocket expenses

Accordingly, Hartford's contractual obligation in

this action is identically limited by the Survival Statute
The issues presented in this appeal are not difficult

Application of the Policy

terms and the clear Utah law interpreting those terms leads to the inescapable conclusion
that the trial court erred in ruling that the Survival Statute is inapplicable in this action
because of the contractual nature of the Estate's UIM claim
I.

Background on Utah's Survival Statute
At common law, tort actions for personal injuries did not survive the death of the

injured party, or the death of the wrongdoer
509 (10th Cir 1983)

Kynaston v United States, 717 F 2d 506,

By enacting Utah's Survival Statute, Utah legislature attempted to

mitigate the harsh effect of the common law rule
Utah's first Survival Statute allowed survival of actions upon the wrongdoei's
death, but did not allow for survival of a cause of action if the injured person died Id_ at
10

510. To remedy this incongruous result, the Utah legislature amended the statute in 1967
to "extend[] the provision for nonabatement" to the decedent:
The amendment allowed that, upon the injured person's death, his claim
would become a part of his estate and a personal representative would be
appointed to pursue the claim on behalf of the estate. In that manner the
decedent's personal injury claim would continue or "survive" his death.
Id
While the 1967 amendment permitted survival of personal injury actions upon the
injured party's death, it expressly rejected survival of claims for general damages, or pain
and suffering. The amendment's sponsor "stated that 'pain and suffering is a personal
thing that's suffered by the individual; it's not suffered by anyone else.'" Id. at 511 n.10
(quoting Utah S. Jour., 37th Sess. 197-98 (1967) (Remarks of Senator Welch)). The Utah
legislature amended the Survival Statute again in 1977, 1991, and recently this year.
UTAH CODE ANN.

§ 78-11-12 (Supp. 2001). Since 1967, however, each version of the

statute has expressed that claims for a decedent's pain and suffering do not survive, at
least where the death results from a cause other than the wrongful personal injury.7

See infra note 2 (describing the versions of Utah's Survival Statute following
amendment in 1991 and 2001); see also UTAH CODE ANN. § 78-11-12 (as amended in
1977). The Survival Statute effective in 1977 provided that
if prior to judgment or settlement, the injured person dies as a result of
some cause other than the injury received as a result of the wrongful act or
negligence of the wrongdoer, the personal representatives or heirs of
that person shall be entitled to receive no more than the out-of-pocket
expenses incurred by or on behalf of that injured person as the result of
his injury...
(emphasis added).
11

At the time of Berkemeir's accident in 1995, and the filing of this action in 1999,
Utah's Survival Statute provided, in relevant part:
(a)

Causes of action arising out of personal injury to the person or death
caused by the wrongful act or negligence of another do not abate upon
the death of the wrongdoer or the injured person. The injured person
or the personal representatives or heirs of the person who died have a
cause of action against the wrongdoer or the personal representative of
the wrongdoer for special and general damages, subject to subsection
(1)0>).

(b)

If prior to judgment or settlement the injured person dies as a result of
a cause other than the injury received as a result of the wrongful act or
negligence of the wrongdoer, the personal representative or heirs of
that person are entitled to receive no more than the out-of-pocket
expenses incurred by or on behalf of that person as a result of his
injury.

UTAH CODE ANN.

II.

§78-11-12(1) (1996) (as amended in 1991).

The Survival Statute applies in the Estate's action for UIM benefits
The trial court correctly observed that the Estate's claim for UIM benefits was an

action based on a first-party insurance contract. (R. 136-39). Utah's higher courts agree
that an insurer's agreement to provide UIM or uninsured motorist ("UM") benefits
constitutes "first-party (contractual) liability." Lieber v. ITT Hartford Ins. Center, Inc.,
15 P.3d 1030, 1037 (Utah 2000) (parentheses in original); see also Peterson v. Utah Farm
Bureau Ins. Co., 927 P.2d 192, 194 n.l (Utah Ct. App. 1996).8

8

The Lieber decision concerns uninsured motorist, or "UM," benefits, rather
than the underinsured motorist, "UIM," benefits that are at issue in this appeal.
Nonetheless, this Court may rely interchangeably on Lieber's UM analysis. The Utah
Supreme Court has borrowed reasoning from UM cases in analyzing a claimant's right to
12

Contrary to the trial court's ruling, though, the contractual natuie oi the Estate's
UIM claim does not preclude the application of the Survival Statute to limit the scope ot
recovery on that claim The Peterson and Lieber Courts each held both that UIM or UM
claims are contractual in nature, and that a viable tort claim against the uninsured or
undennsured tortfeasor must exist in order to implicate the insurer's contractual duty to
provide UM coverage

Peterson, 927 P 2d at 194 n 1, 195, Lieber, 15 P 3d at 1037,

1035 Thus, the trial court erred in reasoning that, because the Estate's claim is based on
an insurance contract, the tort-related Survival Statute had no application in this case
Instead, under Utah law, Hartford's contractual duty to provide UIM benefits to
the Estate is implicated only upon a showing that the insured, Berkemeir, suffered "bodily
injury" for which the Estate can assert a "viable claim" against the undennsured motorist
under all applicable laws

It is the proven extent ot recovery against the undennsured

tortfeasor through this viable claim for Berkemeir's bodily injury that necessarily
determines the amount of UIM coverage that Hartford is contractually bound to provide
See Peterson, 927 P 2d at 195-97

UIM coverage See Lieber, 15 P 3d at 1034 (relying on this Court's interpretation in
Peterson of UIM policy language, "legally entitled to recover ") This Court has also
looked to Utah Supreme Court cases concerning UM coverage to interpret the same
'legally entitled to recover" UIM policy language that the Utah Supreme Court later
relied upon in Lieber In so doing, this Court noted that where UM policies contained
'legally entitled to recover language" there was "no basis for a different interpretation in
the UIM context " Peterson, 927 P 2d at 197 n 7 Thus, as it did in Peterson, this Court
may again rely on Utah Supreme Court UM case law in analyzing this UIM appeal
13

Thus, if the Survival Statute applies, and limits, any viable claim that the Estate
could assert against the undennsured tortfeasor, the Estate's contractual claim lor UIM
benefits is identically circumscribed

Accordingly, this Court has held that a UIM

insurer's
obligation to perform, under the express terms ol its contract
does not
arise until there [is] a legal determination ol the liability ol the
[underjinsured motorist and the extent ot the damages sustained, and that a
judgment favorable to [the Estate] is necessary to tix [Hartford's]
contractual duty to satisfy that judgment
Peterson, 927 P 2d at 196 (quotations omitted)
The trial court misunderstood the necessary relationship between Hartford's iirstparty contractual duties and the Estate's showing of the "liability of the undennsured"
tortteasor under Utah law and the "extent ot damages sustained " The trial court's luling
that the Survival Statute has no application in this matter due to the contractual nature ot
the Estate's claim, based on this misunderstanding, contravenes Utah law
A. Under the Policy, the Estate's first-party insurance contract claim
necessarily depends on an underlying personal injury because UIM
benefits are available only to compensate for "bodily injury" caused by an
underinsured tortfeasor
The Estate's claim for UIM benetits from Hartford is properly characterized as
contractual in nature, where it is based upon Berkemeir's first-party insurance coverage
However, the Policy's plain language requires that such a contract claim for UIM benetits
necessarily arises out of a tortious "bodily injury" caused by an underinsured motorist

14

The "Underinsured Motorists Coverage" section ol the Policy states that Hartloid
will provide "compensatory damages" that are recoverable Irom
the owner or operator of an undennsured motor vehicle because of bodily
injury;

(1) Sustained by an insured, and
(2) Caused by an accident.
(R. 3, 21, 36, 91, 191) Thus, the Estate's contractual claim for UIM benefits necessarily
depends upon a showing of an underlying tort, or personal injuries, caused by an
undennsured motorist
B. Under the Policy, the Estate may recover UIM benefits only to the extent
that the Estate is "legally entitled to recover" from the underinsured
tortfeasor
Under the Policy, Hartlord contracted to provide UIM coverage for Berkemeir's
bodily injury to the extent that the Estate, on Berkemeir's behalf, is "legally entitled to
recover fiom the owner or operator of an underinsured motor vehicle " (R. 3, 21, 36, 91,
191) Thus, to claim UIM benefits, the Estate must first be 'legally entitled to recover"
Irom the underinsured tortfeasor for Berkemeir's bodily injury.
C. Under Utah law, to be "legally entitled to recover/' the Estate must be able
to assert a viable claim against the underinsured tortfeasor
Under Utah law, to be "legally entitled to recover" from the underinsured
toitfeasoi, and, in turn, claim UIM benefits from Haitford, the Estate must show that
Utah law permits it to maintain a valid cause of action against the underinsured tortfeasor,
Alexander. Adopting this Court's reasoning in Peterson, the Utah Supreme Court has
15

held that to be "legally entitled to recover" from an uninsured or underinsured tortfeasor,
a "claimant must have a Viable claim that is able to be reduced to a judgment in a couit ol
law '" Lieber, 15 P 3d at 1034 (quoting Peterson, 927 P 2d at 195)
In Peterson, this Court looked to Utah Supreme Court uninsured motonst ("UM")
decisions interpreting the phrase "legally entitled to recover" tor assistance in interpreting
the same phrase in the analogous UIM context 927 P 2d at 195 Under these cases, this
Court held that "'the showing of legal entitlement typically entails a lawsuit against the
[underinsured] tortfeasor to litigate issues ot liability and damages

judgment favorable

to the insured fixes the insurer's contractual duty to satisfy that judgment, within policy
limits '" Id. (quoting Lima v Chambers, 657 P 2d 279, 281 (Utah 1982))
Thus, to make a claim for UIM benefits, the Estate must be "legally entitled to
recover," showing, at a minimum, that Utah law permits the Estate to maintain a viable
claim against the underinsured tortfeasor, Alexander, for Berkemeir's bodily injuries In
other words, the Estate must be able to bring a successful tort claim against Alexander on
Berkemeir's behalf
Any such tort claim that the Estate could assert against Alexander must comport
with all applicable law, including Utah Code provisions

This is made clear in recent

decisions dealing with UIM and analogous UM claims from this Court and the Utah
Supreme Court Without exception, when determining the recoverabihty of UIM or UM
benefits under the "legally entitled to recover" policy language, this Court and the Utah
Supreme Court have first engaged in an examination of the viability ol the claimant's
16

action against an underinsured tortfeasor in light of Utah law, particularly statutory
provisions.
For example, the Utah Supreme Court has held that where Utah's wrongful death
statute, Utah Code Annotated § 78-11-6, precluded an action by the insureds for the death
of their unborn grandchild, the insureds were likewise barred from asserting a contractual
claim for UIM benefits. State Farm Mut. Ins. Co. v. Clyde, 920 P.2d 1183(1996).
In Clyde, the insureds' pregnant daughter died in a car accident. Id. at 1184. The
insureds received the underinsured tortfeasor's policy limits "for both deaths." Id at
1185. Subsequently, the insureds sought to recover UIM benefits under their own State
Farm policy, which, like the Hartford Policy, provided UIM coverage to the extent that an
insured is "legally entitled to recover" from the underinsured tortfeasor.

Citing this

provision, State Farm refused to provide benefits for the lost child, asserting that the
insureds
were not 'legally entitled' to maintain an action for the wrongful death of
[the] unborn child and that therefore they were not entitled to underinsured
benefits. State Farm argued that [Utah's wrongful death statute] creates and
limits any cause of action the [insureds] might have and that . . . they could
not maintain an action for [the child's] wrongful death.
Id at 1185.
To answer whether the insureds were entitled to recover UIM benefits under their
State Farm Policy, the Utah Supreme Court first analyzed the viability of a possible claim
brought by the insureds under Utah's wrongful death statute. Upon this analysis, the court
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affirmed summary judgment tavonng State Farm and denying UIM benetits because the
plain language of the wrongful death statute precluded a viable action Id_ at 1187
Next, in Peterson, this Court affirmed summary judgment for a UIM insurer,
determining that because Utah's Workers' Compensation Act ("WCA") would have
precluded an action brought by an injured employee, that employee was identically baired
from recovering UIM benefits from his own insurer 927 P 2d at 197 In that case, the
plaintiff was injured on the job when a co-employee fell asleep at the wheel of truck in
which the plaintiff was a passenger Id_ at 193 After receiving workeis' compensation
for his injuries, which only "partially compensated] him for his injuries and damages
stemming from the accident," the plaintiff claimed UIM coverage from his own insurer
Id
The insurer, however, denied the claim, alleging that because the plaintiff had
"already received workers' compensation benefits, his claim [was] barred by the exclusive
remedy of the Utah Workers' Compensation Act, Utah Code Ann ^ 35-1-60 " Id_ Under
the WCA, workers' compensation constituted the plaintiffs exclusive remedy against a
co-employee for his injuries Id_ at 194
This Court agreed with the insurer and the trial court that where Utah's WCA
precluded the plaintiff from maintaining a viable claim against a co-employee, the
plaintiff similarly could not collect UIM benefits

Id_ at 195-97 Because the WCA

"prevented] [the plaintiff] from satisfying this requirement" of showing a "legal
determination of the ["undennsuied's] liability" and "the extent of damages sustained,"
18

the insurer's contractual obligation to provide UIM coverage was simply not n nphcated.
I d at 196-97.
Adopting Peterson's reasoning, ii..
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[Under] the exclusive remedy provision of the WCA, it is clear that
uninsured coverage is not available when the uninsured driver is the
employer, or an . . . employee of the employer because the WCA precludes
the employee from having a viable tort claim outside its parameters. In
contrast, we hold that such claims and the resultant coverage, are available
when, as in the present case, the uninsured driver is a third party.
Id. at 1035 (emphasis added).
Under Clyde, Peterson, and Lieber, it is clear that the determination of a claimant's
right to recover UIM or UM benefits under an insurance contract hinges on a preliminary
showing that Utah law, including Utah statutes, provides for a "viable claim" against the
underinsured tortfeasor.

The holdings of these cases stand at variance with the trial

court's ruling that the contractual nature of the Estate's claim wholly precluded
application of Utah's Survival Statute. This Court should find that the trial court's ruling
was erroneous.
D. Utah's Survival Statute applies to limit any "viable claim" the Estate could
assert for Berkemeir's "bodily injury" against the underinsured tortfeasor
The trial court erred in ruling that because the Estate's claim for UIM benefits is
contractual in nature, the tort-related Survival Statute is wholly inapplicable. This Court
should reverse the trial court's ruling on this issue, and find that the Survival Statute applies
to limit any requisite "viable claim" that the Estate could bring against the underinsured
tortfeasor, and in turn, limits the Estate's claim for UIM benefits.
The Survival Statute permits heirs or an estate to maintain a decedent's personal
injury cause of action:
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Here, any "viable claim" that the Estate could to recover for Berkemeir's injuries is
subject to application of subsection (b), where the surviving claim would necessarily
"aris[e] out of personal injury," and Berkemeir died "as a result of a cause other than the
injury received as a result of the wrongful act or negligence of the wrongdoer" before her
personal injury claim was conclusively adjudicated or settled. Thus, the Survival Statute
applies to limit any "viable claim" that the Estate could assert against the underinsured
tortfeasor to one for "out-of-pocket" expenses. The trial court's ruling that the Survival
Statute is inapplicable should be reversed.
First, any "viable claim" that the Estate could assert for Berkemeir's injuries plainly
constitutes a "[c]ause[] of action arising out of personal injury." § 78-11-12(1 )(a). In fact,
to make a contractual claim for UIM benefits under the Policy, the Estate's requisite
showing of a legal entitlement to recovery, and thus viable claim against the underinsured
tortfeasor must necessarily arise out of Berkemeir's personal or bodily injury. The Policy
makes UIM coverage available only to the extent that an insured is "legally entitled to
recover" for "bodily injury" caused by an underinsured motorist. (R. 3, 21, 36, 91, 191).
Thus, to assert a claim for UIM benefits, the Estate's requisite showing of a viable claim
must arise out of Berkemeir's bodily injury.
Next, Berkemeir died "as a result of a cause other than the injury received as a result
of the wrongful act or negligence of the wrongdoer." § 78-11-12(1 )(b) (R. 22). The parties
have stipulated to this fact. (R. 22).
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not have been "underinsured." Under the Policy, underinsured coverage is available where
the ai i lount paid the insured by the tortfeasor for "bodily in jury" is "not enough to pay the
full amount the insured is legally eiiti.tl.ed to recover as damages " (I I 5 3) If Berkemeir's
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Thus, Alexander's insurance coverage was adequate, and he was not

"undennsured "
In Utah, UIM coverage is meant to protect "the insured against damages caused by a
negligent motorist as if the motorist had another liability policy in the amount of the
undennsured policy" United States Fidelity and Guar Co v Sandt, 854 P.2d 519, 521
(Utah 1993)

Hartford's obligation to determine whether the Estate is entitled to UIM

coverage exists only if Berkemeir's 'settlement' with Alexander was inadequate and did not
fully resolve her personal injury claim Hartlord's obligation to provide UIM coverage, as it
Alexander had another liability policy, is implicated only if the 'settlement' with Alexander
was inadequate
With each element met, subsection (b) ol Utah's Survival Statute applies to limit any
viable claim that the Estate could assert for Berkemeir's injuries to out-ol-pocket expenses
Under Utah law, this limitation identically cncumscnbes Hartford's contractual obligation
to extend UIM coverage to the Estate

CONCLUSION
The trial court erred in ruling that, because the Estate's claim lor UIM benefits is
contractual in nature, the personal injury-related Survival Statute is inapplicable in this
action To claim UIM benefits, the Estate must be "legally entitled to recover" from, or
capable ol maintaining a viable claim against, the undennsured tortteasoi for Berkemeir's
injuries under Utah law, including the Suivival Statute
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However, it is apparent that
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ADDENDUM EXHlBi
(Survival Statute)

J [ IDICI \ I CC »'DE
78-1
7

survival of action for injury to person or death upon deaiF
wrongdoer or injured person - Exception and restriction to
out-of-pocket expenses.

(1) (a) Causes of action arising out of personal injury to the person or death
caused by the wrongful act or negligence of another do not abate upon the
death of the wrongdoer or the injured person. The injured person or the
personal representatives or heirs ol the person who tner; have a cause of
action against the wrongdoer or the personal representatives of the
wrongdoer for special and general damages, subject to Subsection ( i HP
(b) If prior to judgment or settlement the injured person dies as a result o:
cause other than the injury received as a result of the wrongful act or
negligence of the wrongdoer, the personal lepreseniatives or heirs o! UKSperson are entitled to receive no more than the out-of-pocket expenses
incurred by or on behalf of that injured person as the result of his injury,
(2) Under Subsection (1) neither the injured person nor the personal
representatives or heirs of the person wno died ma\ icco\er judgment except
upon competent satisfactory evidence oihe\ thai ihe iestmiom of that injured
person.
History; L, mX oh. 30 § 1; l%7, cli.
217, § 1; 1077, <-h. IV), S 1- i«MJ <-h II \
§2.
Amendment Notes. -• I he 1991
amendment, effective April 29, 1991,
subdivided the section and rewrite the
provisions to such an extent that a detailed
analysis is impracticable.

Cross-References.
Deatli of person
entitled to sue, effect on statute of
limitations, §§78-12-37, 78-12-38.
Statute of limitations, wrongful dcatli >
78-12-28.
WronglUi e^L!. ^iu;n,. •. :..;. :.
XVI. Sec. 5; §^ 7S-1 1-6, 7S-] 1-7.

ADDENDUM EXHlBll 2
(Hartford Policy)
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INSURANCE BILL
JESfts
HARTFORD

PERSONAL AUTOMOBILE - AARP INSURANCE PROGRAM
INSURER HARTFORD INSURANCE CO. OF THE MIDWEST

POLICY NUMBER

55 PHD661519
POLICY PERIOD

01/24/95 - 01/24/96
BEHREMhlH.DOKUTHX

ANNUAL PREMIUM

2673 S PRESTON ST APT 318

PAYMENTS SINCE LAST BILL

S495.00
S0.00
SALT LAKE CITY, UT

84106

forward to serving you in the future. Select the Pay Plan that meets your needs and pay
the minimum amount due by the payment due date shown above YOUR POLICY WILL BE RENEWED
IF WE RECEIVE YOUR PAYMENT BY THE DUE DATE You can avoid service fees by selecting
the Full Pay Plan. See the back of this bill for further informatioa REMEMBER: Unless
you renew your policy, you will not have any coverage from n r Hartford on or after
01/24/95 .
EFFECTIVE DATE
01/24/95

NEW CHARGES OR CREDITS

AMOUNT

RENEWAL PREMIUM

$495.00

CHOOSE YOUR
PAYMENT PLAN

-FUTURE PAYMENT SCHEDULE
DUE DATE
AMOUNT

iiI*fflNiMtiMii§|ii
<^^?^^^^<?j^^t^^S8SSSS8S^H

^l?§l3fcltS^WO¥yj-^^^^^3

^^^^^^^^g^^^^^J
SIX

PAY PLAN:

THREE PAY PLAN

03/20/95

$77.25*

05/19/95

i n

II.1 J 0 / 9 5
FULL PAY PLAN;

A service lee ot

-

•

ii '

^^^^^M^K^ffy^j^^^^jyjfj^^B

tnraiflHi

5<Ub. '/b*

•

$3.UI'

has already bed. included in the payments due.
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BILLING INFORMATION:
State Surcharges * These fees are assessed by your state and local government and are sent from ITT Hartford to the
appropriate government agency. If a surcharge is applicable in your state, it will be shown separately on your Insurance Bill.
Insufficient Funds Fee - A $10.00 charge will be assessed for any payments returned by your bank for insufficient funds.

SERVICE

For policy changes, billing questions, non-claims information

Auto: 1 -800-423-6789
Homeowners: 1 -800-423-0567
Monday-Friday 8AM-8PM your local time

CLAIMS:

WRITE AARP Auto and Homeowners Insurance Program
ITT Hartford Insurance Group
PU. Box 1029
Southington, CT 06489

To report a loss, accident or file a claim, call 1-800-243-5860; 24hrs-7 days a week

TELECOMMUNICATION DEVICE FOR THE DEAF: service: i-aoo-553-6i48
Claims:
New Automated Billing Information Service Available:

1-800-348-0629

1-800-258-2277

Now you can get billing information on your AARP Auto and Homeowners Insurance
policies from our new Automated Billing Information Lina All you need is your
policy number and your ZIP code. Call toll-free, 1 - 8 0 0 - 2 5 8 - 2 2 7 7 , to hear
- the date and amount of your last payment
- any outstanding balance
- the date and amount of your next bill
You can use any type of phone. From a rotary/pulse dial phone, you speak your
responses. From a touch tone phone, you can use the buttons on your phone or speak
your responses. Call Monday - Saturday, 8 AM - 11:00 PM, Eastern time. Its the
fast, easy and convenient way to get current billing informatioa

Notice Concerning »our Personal Auto

Sjj^

Policy

w^i

ini5 is a summary of the major changes in your Personal Auto Policy. No coverage is pr ovided by
this summary, nor can rl; be construed to replace any provisions of your policy. You should read your
policy and review your Continuation Page for complete information on the coverages you are
provided If there is any conflict between the policy and this summary, the provisions of the policy
shall prevail.
You may notice that some of your policy forms have been consolidated All mandatory and most
commonly requested endorsements which were previously attached separately have now been built
into your state specific version of the basic Personal Auto Policy. Additionally, some of the language
in the new policy materials has been restated for clarity with no change to coverage intent
The areas within the policy that have been broadened, reduced or clarified are highlighted below.
Highlighted material is presented in the same sequential order as language contained in the Personal
Auto Policy.
I

IIP 4 RT *

LIABILITY COVERAGE'

!

Restrictions of Coverage
We have added an exclusion of coverage for vehicles designed for use off public roads,
such as all-terrain vehicles (ATV), dune buggies and golf carts. Coverage for owned off
road vehicles may be purchased via the Miscellaneous Type Vehicle Endorsement
We have also added an exclusion that applies for the ownership, maintenance or use of a
vehicle while it is inside a racing facility, for the purposes of competing in or practicing for,
a prearranged racing or speed contest

EI,

IBiroadenings of Coverage
Exclusion A.7 has been revised to provide Liability Coverage to an insured while using a pickup
or van that is a temporary substitute for "your covered auto" while the temporary substitute is
used in any business other than an "auto" business. Previously coverage was excluded for an
insured using a temporary substitute pickup or van for any business purpose

C

Clarification of Coverage
The Exclusions have been revised to use the defined term "insured," instead of the word
person. This change clarifies the current intent in the Exclusions section that any "insured,"
as defined in Part A of the policy, is excluded from Liability Coverage
We have clarified that you will not get a double recovery from this part of the policy and
either Parts B or C of the policy. Therefore, you will not receive a larger payment than is
needed to pay for your damages.
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I «UI1 IB
MEDICAL PAYMENTS/PERSONAL
(NO -FAULT) (If applicable in your state)

s

Restrictions of Coverage

INJURY

PROTECTION

COVERAGE

We have added an exclusion for bodily injury sustained by an insured while occupying an auto
which is located inside a racing facility, for the purposes of competing in or practicing for a
prearranged racing or speed contest Since the exclusion applies only to injuries sustained
while occupying a vehicle involved in a prearranged racing or speed contest an insured woi ildl
continue to be covered if injured as a pedestrian or bystander.
larif ication of Coverage
/We have revised your Medical Payments coverage to clarify that we will pay only for
medical costs for services rendered within 3 years from the date of the accident For
example, if you need oral surgery more than 3 years after the date of the accident because
of injuries resulting from an accident, we will not pay for the costs of the surgery.
2

The Exclusions have been revised to use the defined term "insured/ instead of the word
persoa This change clarifies the current intent in the Exclusions section that any "insured "
as defined in Part B of the policy, is excluded from Medical Payments Coverage
1 of 3
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3.

We have clarified that you will not get a double recovery from this part of the policy and
either Parts A or C of the policy. Therefore, you will not receive a larger payment than is
needed to pay for your damages.

III. PART C - UNINSURED MOTORISTS COVERAGE
A. Restriction of Coverage
Currently, when other policies apply to an accident the Part C - Uninsured Motorists Coverage
(UM) Other Insurance provision allows you, in certain situations, to collect the UM limits of all of
the policies.
We have now revised the UM Other Insurance provision so that you may only collect in total, an
amount equal to the highest limit of all policies that apply to you
B.

Broadening of Coverage
We have revised Exclusion A. 1. to provide broader Uninsured Motorists Coverage (UM).
Before this change, we did not provide UM for any person in a car that you or any of your family
members owned which was not insured for UM under the policy.
Under the revised exclusion, we will only deny coverage

C.

•

for any person in their own car which is not insured for UM under this policy. A person in
his or her own car should turn to their own policy for UM coverage

•

for your family members while they are in any car you own which you have insured for UM
under another policy. These family members would turn to the other policy, which is
insuring the car that they are in, for UM Coverage

Clarification of Coverage
1.

The Exclusions have been revised to use the defined term "insured," instead of the word
persoa This change clarifies the current intent in the Exclusions Section that any "insured,"
as defined in Part C, is excluded from Uninsured Motorists Coverage

2.

We have clarified that you will not get a double recovery from this part of the policy and
either Parts A or B of the policy or from amounts recovered from an at-fault party. We
have also clarified that we will not pay you for any part of a loss if you are entitled to be
paid for that part of the loss under workers' compensation or disability. Therefore, you will
not receive a larger payment than is needed to pay for your damages.

IV. PART D - COVERAGE FOR DAMAGE TO YOUR AUTO
A. Restrictions of Coverage

B.

1.

We have added an exclusion for loss to your auto or any non-owned auto while it is
located inside a racing facility for the purpose of competing in or practicing for a
prearranged racing or speed contest

2.

In addition to the exclusion for radar detectors, we will not pay for laser detectors if they
are stolen or damaged

3.

A new exclusion is added that excludes loss to a rental car if the law in the state where you
rented it precludes a rental car agency to recover for such loss.

Broadenmgs of Coverage
1.

If two autos insured under the same policy are involved in the same accident the deductible
will apply only once. If there are different deductible amounts applicable to different
vehicles under the policy, the highest deductible will apply.

2.

Previously, the Transportaton Expenses provision of Part D - Coverage for Damage To
Your Auto of the Personal Auto Policy (PAP) paid for.
•

transportation expenses if your auto is stolen. Transportation expenses may include
rental expenses, cab fare, bus fare or similar expenses incurred by you.
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•

loss of use expenses for which you become legally responsible under a contract or
agreement with a rental vehicle agency in the event that a non-owned auto is stolen.

This provision has been revised to extend the Transportation Expenses provision to
provide coverage to an insured in the event of a loss due to any covered periL
If you previously purchased Extended Transportation Expenses up to a limit of $15 per
day, to a maximum of $450, you will no longer see this coverage itemized on your
Declaration page. It is now included in your basic personal auto policy under Part D at no
additional charge. You may still purchase Increased Transportation Coverage at a higher
limit for an additional premium
3.

Electronic equipment which operates in the console or dashboard of an auto, but which can
be removed as an anti-theft measure, is becoming increasingly popular.
We will now pay for loss to stereos and other electronic equipment designed solely for
the reproduction of sound, if the housing unit is permanently installed in your car. To be
eligible for coverage:
•

the equipment must be operated solely by power from your car; and

•

it must be in your car when it is stolen or damaged

For example, we will pay for a removable stereo, even if it is stolen from the trunk of your
car.
Prior to this change we only covered electronic stereo equipment if the equipment was
permanently installed in the auto and was not removable
4.

We will include the applicable sales tax if we pay for a physical damage loss to a vehicle
covered under the policy.

Clarification of Coverage
1.

We have revised exclusion 5. to clarify that coverage is only excluded in situations where
there is a total loss to "your covered auto - or any "non-owned auto" due to destruction or
confiscation by governmental or civil authorities. Therefore, coverage is provided for
partial losses incurred while the vehicle is held by such authorities. For example, an insured
whose vehicle suffered a partial loss while being inspected by a police officer after the
driver was stopped for a minor traffic violation would not be excluded from coverage.

2.

We have revised the Limit of Liability provision to clarify that we will make an adjustment
for depreciation and physical condition front
•

the actual cash value in the event of a total loss.

•

the amount nepessary to repair or replace the damaged vehicle. For example, if a
vehicle is repaired after an accident and the value of the vehicle after the repairs is
greater than the value of the vehicle before the repairs, we will deduct the difference
from the cost of the repairs.

PART F - GENERAL PROVISIONS
Reduction of Coverage
Under your new policy, we have revised the nonrenewal provision. Formerly, we could only not
renew the policy at each anniversary of the original effective date. The provision now provides
that we have the right not to renew the policy at the end of the policy period However, we will
have the right not to renew your policy once every year, if the policy period is 1 year or longer.
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IMPORTANT NEWw CONCERNING
PERSONAL INJURY PROTECTION BENEFITS

Jftj

Due to recent changes in the No-Fault laws of your state, we are able to offer you a new option with
your Personal Injury Protection Coveraga
Your AARP Automobile Insurance Policy f o r Utah includes a number of Personal Injury Protection
Coverage benefits. They include Funeral Expenses, Survivor's Loss, Medical Expenses and Work
Loss.
YOUR PERSONAL INJURY PROTECTION OPTIONS
Basic Personal Injury Protection (PIP) is a mandatory coverage in Utah. Basic PIP provides you with:
Medical Expenses

$3,000

Work Loss

85% of gross income for Loss of Income, up
to a maximum of $250 per week.
$20 per day for Essential Services, up to a maximum of
365 consecutive days.

Funeral Expenses

$ 1,500

Survivor's Loss

$3,000

For additional premium you may increase your PIP coverage by selecting an Added PIP Option.
Option I increases Medical Expenses to $5,000 and increases the Loss of Income Payment to $300
per week. Option 2 increases Medical Expenses to $10,000 and increases the Loss of Income
payment to $350 per week. All other benefit limits remain the same.
Although these benefits are bundled together as one coverage, you may also have the option of
rejecting a portion of the Work Loss benefits if you do not have earned income. The following
information will assist you in determining if this option is available for you.
YOUR WORK LOSS BENEFIT OPTION
Work Loss pays benefits for Loss of Income and Essential Services. Loss of Income provides the
selected benefit amount up to 85% of weekly income, lost by an employed person who is unable to
work due to an accident-related injury. Essential Services benefits are for reasonable expenses
incurred to have tasks usually performed by the injured person to now be provided by a hired
individual. This would include duties such as household maintenance.
If you and your spouse do not have earned income, you are eligible to reject the Loss of Income
portion of Work Loss benefits. All other covered persons will be entitled to receive the Loss of
Income benefits. If you and your spouse are employed and receiving wage income, you are not
eligible to reject this coverage.
Rejecting Loss of Income benefits will result in a premium reduction of approximately 11 % in the
Personal Income Protection portion of your premium
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HOWTO CHANGE YOUR PIP COVERAGE
If you want to change your PIP Coverage, please indicate your selection below.
•

Basic Personal Injury Protection

•

Added PIP Option 1
Medical Expenses at $5,000
Loss of Income maximum payment at $300 per week

•

Added PIP Option 2
Medical Expenses at $ 10,000
Loss of Income maximum payment at $350 per week

HOW TO REJECT LOSS OF INCOME BENEFITS
If you have no earned income and are eligible to reject Loss of Income benefits, you may do so by
indicating your choice below.
•

I reject the Loss of Income portion of Work Loss benefits. This will apply to either Basic
PIP or any options for greater coverage that I select I certify that I and my spouse have not
received earned income from wages within the past 31 days and we do not anticipate any
for at least the next 180 days.

A SIGNATURE IS REQUIRED TO PROCESS THIS CHANGE IN COVERAGE
If you wish to make any changes, please sign this form and return it to:
The Hartford Insurance Group
Attention: Utah
P.O. Box 85610
San Diego, CA 92186-9783
When we receive your signed request, your policy will be changed and an amendment to your policy
will be sent to you Your billing will be adjusted accordingly.
The choices that you make here will apply to any policy which renews, extends, changes,
suspercedes, or replaces your existing policy or any policy for which you may be applying unless
you request a change to your coverage in writing
If you do not wish to change your existing coverages, you do not need to compete this form.

Insured signature

Date

Please Print Name:

Policy Number. 55 PHD661519
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INSURER: HARTFORD INSURANCE COMPANY OF THE MIDWEST
200 EXECUTIVE BLVD., SOUTHINGTON. CT 06489
DECLARATIONS

POLICY NO. 55 PHD661519
BERKEMEIR,DOROTHY
-• 2673 S PRESTON ST APT 318
SALT LAKE CITY,DT
84106

Named Insured and
Mailing Address —
Policy Period 12:01 A.M. Standard Time
at the Address of the Named Insured —

-•FROM 0 1 - 2 4 - 9 5 TO 0 1 - 2 4 - 9 6

Producer Name:

CUSTOMER SERVICE:

1-800-423-6789

TOTAL POLICY PREMIUM:

Auto No.

1

$

85 CHEV

Code: 153780 MDM
CLAIM SERVICE:
1-800-243-5860

495.00

Description of Autos or Trailers

CELEBRITY

TERM: 1 YEAR

THIS IS NOT A BILL

Vehicle ID Number
1G1AW19X4F6228882

Class
43415L

Terr
001

COVERAGE IS PROVIDED ONLY WHERE A PREMIUM IS SHOWN FOR THE AUTO AND COVERAGE
COVERAGES AND LIMITS OF LIABILITY

A. LIABILITY
BODILY INJURY
PROPERTY DAMAGE
B. MEDICAL PAYMENTS

EACH PERSON
$
EACH ACCIDENT $
EACH ACCIDENT $
EACH PERSON

C. UNINSURED MOTORISTS
BODILY INJURY
EACH
EACH
UNDERINSURED MOTORISTS
BODILY INJURY
EACH
EACH

PREMIUMS BY AUTO

100,000
300,000 $ 150.00
25,000 $ 96.00
5,000 $

3.00

PERSON
$
ACCIDENT $

100,000
300,000 $

20.00

PERSON
$
ACCIDENT $

100,000
300,000 $

26.00

DAMAGE TO YOUR AUTO
AUTO
OTHER THAN COLLISION
1
ACV LESS DEDUCTIBLE $ 50
COLLISION
ACV LESS DEDUCTIBLE $ 50
TOWING & LABOR COSTS
EACH DISABLEMENT
$ 50

COUNTERSIGNED BY

^S>cv\oJldL.

ACV = ACTUAL CASH VALUE
$

23.00

$ 135.00
$

h*<~N*o*Ta-fit

6.00

AUTHORIZED AGENT

DECLARATIONS (CONI .ED)
NAMED INSURED: BERKEMEIR,DOROTHY

BASIC PERSONAL INJURY PROTECTION
ADDED PERSONAL INJURY PROTECTION
MEDICAL EXPENSES
$ 5,000 PER PERSON
WORK LOSS
$300 PER PERSON PER WEEK

POLIC. '0. 55 PHD661519

1
$ 30.00
$- 6.00

TOTAL PREMIUM EACH AUTO $ 495.00
TOTAL POLICY PREMIUM $

495.01

FLEXIBLE PAY PLAN
•THIS IS NOT A BILL*
FORMS AND ENDORSEMENTS NOW MADE PART OF THIS POLICY:
A-4189-0
MEXICAN ENDORSEMENT
A-4832-1
LIFETIME CONTINUATION AGREEMENT - AUTO
A-5259-0
REPLACEMENT COST COVERAGE FOR NEW CARS
A-5261-0
SUPPLEMENTAL DEATH BENEFIT ENDORSEMENT
A-5458-0
PERSONAL AUTO POLICY - UTAH
A-5260-1
WAIVER OF COLLISION DEDUCTIBLE
THE AUTOS DESCRIBED IN THIS POLICY ARE PRINCIPALLY GARAGED AT THE ADDRESS SHOV
ON PAGE 1
RATING INFORMATION:
AUTO 1
SYMBOL 7

<T\.

DECLARATIONS (CONT1 _JD)
NAMED INSURED: BERKEMEIR,DOROTHY
ENDORSEMENT
ENDORSEMENT
ENDORSEMENT
ENDORSEMENT
ENDORSEMENT
ENDORSEMENT
ENDORSEMENT
DRA-743-0A
DRA-725-0C

FORM
FORM
FORM
FORM
FORM
FORM
FORM

NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER

POLICY

* PLEASE NOTE *
A-5458-0
HAS BEEN
A-4403-6
HAS BEEN
A-5204-0
HAS BEEN
A-5300-0
HAS BEEN
A-5383-0
HAS BEEN
A-5211-8
HAS BEEN
A-5089-0
HAS BEEN

55 PHD661519

ADDED
DELETED
DELETED
DELETED
DELETED
DELETED
DELETED

THE FOLLOWING ITEMS ARE ENCLOSED FOR YOUR REVIEW:
UTAH PIP RENEWAL OFFER
NOTICE CONCERNING YOUR PERSONAL AUTO POLICY

If loss and conviction free driving continue for one more year, you will
qualify for a discount at your annual renewal.
A change in your premium may reflect a rate revision in your state.
Call us toll-free at 1-800-423-6789 if you have any questions or changes to
your policy.
An incident free credit has been applied to your policy.
DRIVER INFORMATION
NO. NAME
1
BERKEMEIR,DOROTHY E

DOB
MS SEX OCC
041421 W
F RETIRED

LIC #
481304495

DT LI'
IA 04145
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PERSON> " MJTO POLICY COVER b

i^T - UTAH

Your personal auto insurance policy is a legal contract between you and your insurance company.
READ YOlffi POLICY CAREFULLY. This cover sheet provides only a brief outline of some of the important features of
your policy. This is not the insurance contract and only the actual policy provisions will control. The policy itself sets
forth, in detail, the rights and obligations of both you and your insurance company. IT IS THEREFORE IMPORTANT
THAT YOU READ YOUR POLICY.
The following is an index of the major provisions of your policy. Page numbers refer to the location of these provisions
in the policy. Amendatory endorsements may be attached to your policy to modify these provisions or provide you with
additional coverage(s).
INDEX OF MAJOR
Beginning
PROVISIONS OF THE POLICY
On Page
AGREEMENT
DEFINITIONS
PART A LIABILITY COVERAGE
Insuring Agreement
Out of State Coverage
Supplementary Payments
Financial Responsibility
Exclusions
Other Insurance
Limit of Liability
PART B MEDICAL PAYMENTS/PERSONAL INJURY PROTECTION JNO-FAULT)
SECTION I - MEDICAL PAYMENTS COVERAGE
Insuring Agreement
Limit of Liability
Exclusions
Other Insurance
SECTION II - PERSONAL INJURY PROTECTION COVERAGE
Schedule
Exclusions
Definitions
Limit of Liability
PIP Coverage
Other Insurance
Added PIP Coverage
Our Right to Recover Payment
PART C -

PART D -

PART E -

PART F -

UNINSURED/UNDERINSURED MOTORISTS COVERAGE
SECTION I - UNINSURED MOTORISTS COVERAGE - BODILY INJURY
Insuring Agreement
Other Insurance
Exclusions
Arbitration
Limits of Liability
SECTION II - UNINSURED MOTORISTS COVERAGE - PROPERTY DAMAGE
Insuring Agreement
Other Insurance
Exclusions
Arbitration
Limits of Liability
SECTION III - UNDERINSURED MOTORISTS COVERAGE
Insuring Agreement
Other Insurance
Exclusions
Arbitration
Limits of Liability
COVERAGE FOR DAMAGE TO YOUR AUTO
Insuring Agreement
Loss Payable Clause
Transportation Expenses
Towing and Labor Costs
Exclusions
No Benefit to Bailee
Limit of Liability
Other Sources of Recovery
Payment of Loss
Appraisal
DUTIES AFTER AN ACCIDENT OR LOSS
General Duties
Additional Duties for Uninsured
Motorists Coverage
GENERAL PROVISIONS
Bankruptcy
Changes
Fraud
Legal Action Against Us
Our Right to Recover Payment
Policy Period and Territory

1
1
2

4

10

17

20
Additional Duties for Coverage
for Damage to Your Auto
21
Premium
Termination
Transfer of your Interest in this Pol icy
Two or More Auto Policies
Named Non-Owner Coverage Endorsement

This list is not inclusive. There may be other endorsements attached to your policy. READ YOUR POLICY AND ALL
ENDORSEMENTSTOYfllIR pni irv r ARFPIII I V
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PfcitSONAL AUTO POLICY - L . M H
AGREEMENT
In return for payment of the premium and subject to all the terms of this policy, we agree with you as
follows:

DEFINITIONS
A.

Throughout this policy, you and your refer to:
1. The named insured shown in the Declarations; and
2. The spouse if a resident of the same household
B. We, us and our refer to the Company providing this insuranca
C. For purposes of this policy, a private passenger type auto shall be deemed to be owned by a
person if leased:
1. Under a written agreement to that person; and
2. For a continuous period of at least 6 months.
Other words and phrases are defined They are in bold face when used
D. "Bodi ly injury" means bodily harm, sickness or disease, including death that results.
E. "Business" includes trade, profession or occupation.
F. "Family member" means a person related to you by blood, marriage or adoption who is a
resident of your household This includes a ward or foster child
G. "Occupying" means in, upon, getting in, on, out or off.
H. "Property damage" means physical injury to, destruction of or loss of use of tangible
property.
I.
"Trailer" means a vehicle designed to be pulled by a
1. Private passenger auto; or
2. Pickup or van.
It also means a farm wagon or farm implement while towed by a vehicle listed in 1, or 2. abova
J. "Your covered auto" means:
1. Any vehicle shown in the Declarations
2. Any of the following types of vehicles on the date you become the owner.
a. A private passenger auto; or
b. A pickup or van that
ft) Has a Gross Vehicle Weight of less than 10,000 lbs; and
(2) Is not used for the delivery or transportation of goods and materials unless such
use is:
(a) Incidental to your business of installing, maintaining or repairing furnishings
or equipment or
(b) For farming or ranching
This provision (J.2.) applies only if:
a. You acquire the vehicle during the policy period;
b. You ask us to insure it within 30 days after you become the owner; and
c. With respect to a pickup or van, no other insurance policy provides coverage for that
vehicla
If the vehicle you acquire replaces one shown in the Declarations, it will have the same
coverage as the vehicle it replaced You must ask us to insure a replacement vehicle within
30 days only if you wish to add or continue Coverage for Damage to Your Auto.
If the vehicle you acquire is in addition to any shown in the Declarations, it will have the
broadest coverage we now provide for any vehicle shown in the Declarations.
3. Any trailer you own.
4. Any auto or trailer you do not own while used as a temporary substitute for any other
vehicle described in this definition which is out of normal use because of its:
a. Breakdown:
d. Loss; or
b. Repair;
e. Destructioa
c. Servicing;
This provision (J.4.) does not apply to Coverage for Damage to Your Auto.
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PART A - LIABILITY COVERAGE
INSURING AGREEMENT
A. W e will pay damages for bodily injury or property damage for which any insured becomes
legally responsible because of an auto accident W e will settle or defend as we consider
appropriate, any claim or suit asking for these damages In addition to our limit of liability, we will
pay all defense costs we incur. Our duty to settle or defend ends when our limit of liability for
this coverage has been exhausted W e have no duty to defend any suit or settle any claim for
bodily injury or property damage not covered under this policy.
B. "Insured" as used in this Part means:
1.
You or any family member for the ownership, maintenance or use of any auto or trailer.
2. Any person using your covered auto.
3. For your covered auto, any person or organization but only with respect to legal
responsibility for acts or omissions of a person for whom coverage is afforded under this
Part
4. For any auto or trailer other than your covered auto, any other person or organization but
only with respect to legal responsibility for acts or omissions of you or any family
member for whom coverage is afforded under this Part This provision (B.4.) applies only
if the named person or organization does not own or hire the auto or trailer.
SUPPLEMENTARY PAYMENTS
In addition to our limit of liability, we will pay on behalf of an insured:
1.
Up to $250 for the cost of bail bonds required because of an accident including related
traffic law violations The accident must result in bodily injury or property damage
covered under this policy.
2. Premiums on appeal bonds and bonds to release attachments in any suit we defend
3. Interest accruing after a judgment is entered in any suit we defend Our duty to pay interest
ends when we offer to pay that part of the judgment which does not exceed our limit of
liability for this coverage
4. Up to $50 a day for loss of earnings, but not other income, because of attendance at
hearings or trials at our request
5. Other reasonable expenses incurred at our request
EXCLUSIONS
A. W e do not provide Liability Coverage for any insured:
1.
Who intentionally causes bodi ly injury or property damage.
2. For property damage to property owned or being transported by that insured
3. For property damage to property:
a. Rented to;
b. Used by; or
c. In the care of:
that insured.
This exclusion (A.3.) does not apply to property damage to a residence or private garage.
4. For bodily injury to an employee of that insured during the course of employment This
exclusion (A.4.) does not apply to bodily injury to a domestic employee unless workers'
compensation benefits are required or available for that domestic employee.
5. For that insured's liability arising out of the ownership or operation of a vehicle while it is
being used as a public or livery conveyance. This exclusion (A.5.) does not apply to a
share-the-expense car pool.
6. While employed or otherwise engaged in the business of:
a. Selling;
d. Storing; or
b. Repairing;
e. Parking;
c. Servicing;

•n

7.

8.
9.

10.

We
1.

2.

3.

4.

Vehicles designees for use mainly on public highways. 1ms includes road testing and
delivery. This exclusion (A.6.) does not apply to the ownership, maintenance or use of your
covered auto by.
a. You;
b. -Any family member; or
c. Any partner, agent or employee of you or any family member.
Maintaining or using any vehicle while that insured is employed or otherwise engaged in any
business (other than farming or ranching) not described in exclusion A.6.
This exclusion (A.7.) does not apply to the maintenance or use of a:
a. Private passenger auto;
b. Pickup or van that
(1) You own; or
(2) You do not own while used as a temporary substitute for your covered auto
which is out of normal use because of its:
(a) Breakdown;
(d) Loss; or
(b) Repair;
(a) Destruction; or
<c) Servicing;
c. Trailer used with a vehicle described in a. or b. above
Using a vehicle without a reasonable belief that that insured is entitled to do so.
For bodily injury or property damage for which that insured
a. Is an insured under a nuclear energy liability policy; or
b. Would be an insured under a nuclear energy liability policy but f o r its termination upon
exhaustion of its limit of liability.
A nuclear energy liability policy is a policy issued by any of the following or their
successors:
a. American Nuclear Insurers;
b. Mutual Atomic Energy Liability Underwriters; or
c. Nuclear Insurance Association of Canada.
We do not provide Liability Coverage for any insured for bodily injury to you or any
family member to the extent that the limits of liability for this coverage exceed the
applicable minimum limits for liability specified by UTAH CODE ANN. Section
3 1 A - 2 2 - 3 0 4 . The applicable minimum limits are:
a. $65,000 for each accident if the limit of liability f o r this coverage is a single limit that
applies for each accident or
b. $25,000 for each person/$50,000 for each accident if the limit of liability f o r this
coverage is indicated as split limit
do not provide Liability Coverage for the ownership, maintenance or use of:
Any vehicle which:
a. Has fewer than four wheels; or
b. Is designed mainly for use o f f public roads
This exclusion (B.1.) does not apply:
a. While such vehicle is being used by an insured in a medical emergency; or
b. To any trailer.
Any vehicle, other than your covered auto, which is:
a. Owned by you; or
b. Furnished or available for your regular use
Any vehicle, other than your covered auto, which is:
a. Owned by any family member; or
b. Furnished or available for the regular use of any f a m i l y member.
However, this exclusion (B.3.) does not apply to you while you are maintaining or
occupying any vehicle which is:
a. Owned by a family member; or
b. Furnished or available for the regular use of a family member.
Any vehicle, located inside a facility designed for racing, for the purpose of:
a. Competing in; or
b. Practicing or preparing for;
any prearranged or organized racing or speed contest
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LIMIT OF LIABILITY
A. The limit of liability shown in the Declarations for each person for Bodily Injury Liability is our
maximum limit of liability for all damages, including damages for care, loss of services or death,
arising out of bodily injury sustained by any one person in any one auto accident Subject to
this limit for each person, the limit of liability shown in the Declarations for each accident for
Bodily Injury Liability is our maximum limit of liability for all damages for bodily injury resulting
from any one auto accident The limit of liability shown in the Declarations for each accident for
Property Damage Liability is our maximum limit of liability for all property damage resulting
from any one auto accident This is the most we will pay regardless of the number of.

1.

Insureds;

2. Claims made;
3. Vehicles or premiums shown in the Declarations; or
4. Vehicles involved in the auto accident
B. We will apply the limit of liability to provide any separate limits required by law for bodily injury
and property damage liability. However, this provision (B.) will not change our total limit of
liability.
C. No one will be entitled to receive duplicate payments for the same elements of loss under this
coverage and:
1. Part B or C of this policy; or
2. Any Underinsured Motorists Coverage provided by this policy.
OUT OF STATE COVERAGE
If an auto accident to which this policy applies occurs in any state or province other than the one in
which your covered auto is principally garaged, we will interpret your policy for that accident as
follows:
A. If the state or province has:
1. A financial responsibility or similar law specifying limits of liability for bodily injury or
property damage higher than the limit shown in the Declarations, your policy will provide
the higher specified limit
2. A compulsory insurance or similar law requiring a nonresident to maintain insurance
whenever the nonresident uses a vehicle in that state or province, your policy will provide
at least the required minimum amounts and types of coverage.
B. No one will be entitled to duplicate payments for the same elements of loss.
FINANCIAL RESPONSIBILITY
When this policy is certified as future proof of financial responsibility, this policy shall comply with
the law to the extent required
OTHER INSURANCE
If there is other applicable liability insurance we will pay only our share of the loss. Our share is the
proportion that our limit of liability bears to the total of all applicable limits. However, any insurance
we provide for a vehicle you do not own shall be excess over any other collectible insuranca

PART B - MEDICAL PAYMENTS/PERSONAL INJURY
PROTECTION COVERAGE (NO-FAULT)
SECTION I - MEDICAL PAYMENTS
INSURING AGREEMENT
A. We will pay reasonable expenses incurred for necessary medical and funeral services because
of bodily injury:
1. Caused by accident and
2. Sustained by an insured for services rendered
We will pay only those expenses incurred for services rendered within 3 years from the date
of the accident
B. "Insured" as used in this Part means:
1. You or any family member
a. While occupying; or
b. As a pedestrian when struck by;
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a motor vehicle designed for use mainly on public roads or a Trailer of any typa
2. Any other person while occupying your covered auto.
EXCLUSIONS
W e do not provide Medical Payments Coverage for any insured for bodily injury:
1.
Sustained while occupying any motorized vehicle having fewer than four wheels.
2. Sustained while occupying your covered auto when it is being used as a public or livery
conveyance This exclusion (2.) does not apply to a share-the-expense car pooL
3. Sustained while occupying any vehicle located for use as a residence or premises.
4. Occurring during the course of employment if workers' compensation benefits are
required or available for the bodily injury.
5. Sustained while occupying, or when struck by, any vehicle (other than your covered auto)
which is:
a. Owned by you; or
b. Furnished or available for your regular use.
6. Sustained while occupying, or when struck by, any vehicle (other than your covered auto)
which is:
a. Owned by any family member; or
b. Furnished or available for the regular use of any f amily member.
However, this exclusion (6.) does not apply to you.
7. Sustained while occupying a vehicle without a reasonable belief that that insured is entitled
to do so.
8. Sustained while occupying a vehicle when it is being used in the business of an insured.
This exclusion (8.) does not apply to bodily injury sustained while occupying a:
a. Private passenger auto;
b. Pickup or van that you own; or
c. Trailer used with a vehicle described in a. or b. above
9. Caused by or as a consequence of:
a. Discharge of a nuclear weapon (even if accidental);
b. War (declared or undeclared);
c. Civil war;
d. Insurrection; or
e. Rebellion or revolution.
10. From or as a consequence of the following, whether controlled or uncontrolled or
however caused:
a. Nuclear reaction;
b. Radiation; or
c. Radioactive contamination.
11. Sustained while occupying any vehicle located inside a facility designed for racing, for the
purpose of:
a. Competing in; or
b. Practicing or preparing for;
any prearranged or organized racing or speed contest
LIMIT OF LIABILITY
A. The limit of liability shown in the Declarations for this coverage is our maximum limit of liability
for each person injured in any one accident This is the most we will pay regardless of the
number of:
1.
Insureds;
2. Claims made;
3. Vehicles or premiums shown in the Declarations; or
4. Vehicles involved in the accident
B. No one will be entitled to receive duplicate payments for the same elements of loss under this
coverage and:
1. Part A or Part C of this policy; or
2. Any Underinsured Motorists Coverage provided by this policy.
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OTHER INSURANCE
If thare is other applicable auto medical payments insurance we will pay only our share of the loss.
Our Share is the proportion that our limit of liability bears to the total of all applicable limits. However,
any insurance we provide with respect to a vehicle you do not own shall be excess over any other
collectible auto insurance providing payments for medical or funeral expenses

SECTION 11 - PERSONAL INJURY PROTECTION COVERAGE
With respect to coverage provided by this Sectioa the provisions of the policy apply unless
modified by this Sectioa
SCHEDULE
BASIC PERSONAL INJURY PROTECTION BENEFITS
Benefits
Limit of Liability
Medical Expenses
$3,000
Work Loss
85% of gross income
up to a maximum of
$250 per week and
$20 per day for
essential services
Funeral Expenses
$ 1,500
Survivors' Loss
$3,000
If indicated in the Declarations, Added Personal Injury Protection Benefits apply instead of Basic
Personal Injury Protection Benefits, to the named insured or any family member.
ADDED PERSONAL INJURY PROTECTION BENEFITS
Benefits
Limit of Liability
Medical Expenses
As shown in the Declarations
Work Loss
As shown in the Declarations
Funeral Expenses
$ 1,500
Survivors' Loss
$3,000
REJECTION OF LOSS INCOME
If REJECTION OF LOSS OF INCOME is indicated in the Declarations, the loss of income coverage
included in the work loss benefit does not apply to the named insured and spouse

L

DEFINITIONS
The Definitions section is amended as follows:
A. The following definitions are replaced:
1.
''Family member" means:
a. A spouse or any other person related to the named insured by blood, marriage or
adoption, including a ward or foster child who:

tt\ Is a resident oi the named insured's household; or
2.

3.

(2) Usually makes his home in the same household but temporarily lives
elsewhere
"Occupying" means:
a. Being in or upon a motor vehicle as a passenger or operator; or
b. Engaged in the immediate act of entering, boarding or alighting from a motor
vehicle.
"Your covered auto" means a motor vehicle:
a. To which the bodily injury liability coverage of this policy applies and for which a
specific premium is charged; and
b. For which the named insured is required by the Utah Motor Vehicle Act to
maintain security.

i.A

B.

The following definitions are added:
1.

" M o t o r vehicle" means any:
a.
b.

Self-propelled vehicle w h i c h is designed for use upon a highway, including
trailers and semi-trailers designed f o r use w i t h such vehicles; and
Vehicle which is propelled by electric p o w e r obtained f r o m overhead w i r e s but
w h i c h is not operated on rails.

However, motor vehicle does n o t include*
a.
b.
c.
d.
e.

Traction engines;
Road rollers;
Farm tractors;
Tractor cranes;
Power shovels; or

f. - Well drillers
2.
C.

"Pedestrian" means any p e r s o n not occupying o r riding upon a motor vehicle.

A s used in this Section:
1.

"Insured" means:
a.

The named insured or any f a m i l y member w h o sustains bodily injury caused by
an accident involving any motor vehicle.

b.

Any other p e r s o n w h o sustains bodily injury caused by an accident while*
(1)

Occupying your covered auto w i t h the consent of the named insured;

(2)

Occupying any other motor vehicle operated by the named insured or any
f a m i l y member; or

(3)

A pedestrian if the accident involves your covered auto and o c c u r s in Utah.

However, insured does not include:

2.
II.

a.

The named insured w h o sustains bodily injury resulting f r o m the use o r
operation o f any motor vehicle, other than your covered auto, w h i c h is o w n e d
by the named insured

b.

Any f a m i l y member w h o sustains bodily injury resulting f r o m the use o r
operation o f any motor vehicle, other than your covered auto, w h i c h is o w n e d
by that f amily member.

c.

Any person, other than the named insured or any f a m i l y member w h o sustains
bodily injury while occupying any motor vehicle when it is being used as a
public or livery conveyance.

" N a m e d insured" means the p e r s o n in the Declarations.

PERSONAL INJURY PROTECTION COVERAGE
A.

BASIC PERSONAL INJURY PROTECTION BENEFITS
INSURING AGREEMENT
1.

W e will pay basic personal injury p r o t e c t i o n benefits t o or f o r an insured w h o
sustains bodily injury. The b o d i l y injury must be caused by an accident involving the
use o f a motor vehicle as a motor vehicle.

2.

Subject to the limits shown in the Schedule or Declarations, basic personal injury
protection benefits consist of the following
a.

Medical expenses. Reasonable expenses incurred for any necessary:
(1)
(2)

Medical, surgical, x - r a y , dental and rehabilitation services; and
Prosthetic devices, ambulance, hospital and nursing services.

This includes any non-medical remedial care and treatment r e n d e r e d in
accordance w i t h a recognized religious m e t h o d o f healing However, medical
expenses do not include expenses in excess o f those f o r a s e m i - p r i v a t e r o o m ,
unless more intensive care is medically r e q u i r e d
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b.

Work I O M .
(1) Loss of income and earning capacity by an insured during his lifetime
because of the inability to work during a period beginning 3 days after the
date of bodily injury and continuing for a maximum of 52 consecutive
weeks. The 3 day waiting period shall not apply if the insured's inability to
work continues for more than a total of 2 consecutive weeks after the date
of bodily injury.
(2) An allowance for services actually rendered or expenses reasonably
incurred for services an insured would have performed during his lifetime
for his household had he not sustained bodily injury. This allowance begins 3
days after the date of bodily injury and continues for a maximum of 3 6 5
consecutive days. The 3 day waiting period shall not apply if the insured's
inability to perform such services continues for more than 2 consecutive
weeks after the date of bodily injury.
c. Funeral expenses. Funeral, burial or cremation expenses incurred
d. Survivors' loss. Compensation because of an insured's death. We will pay
survivors' loss only to natural persons who are the insured's heirs.
B. ADDED PERSONAL INJURY PROTECTION BENEFITS
INSURING AGREEMENT
1.
If the Declarations indicates that Added Personal Injury Protection Benefits apply, we
will pay added personal injury protection benefits instead of basic personal injury
protection benefits to or for the named insured or any family member who sustains
bodily injury. The bodily injury must be caused by an accident involving the use of a
motor vehicle as a motor vehicle.
2. Subject to the limits shown in the Schedule or Declarations, added personal injury
protection benefits consist of the following
a. Medical expenses.
b. Work loss
c. Funeral expenses
d. Survivors' loss
EXCLUSIONS
A. W e do not provide Personal Injury Protection Coverage for bodily injury sustained by any
person:
1.
While occupying a motor vehicle, other than your covered auto, which is:
a. Owned by; or
b. Furnished for the regular use of;
the named insured or any family member.

2.

While:
a.

B.

C^rm

Operating your covered auto without the express or implied consent of an
insured; or
b. Not in lawful possession of your covered auto.
3. If such person's conduct contributed to that person's injury under either of the
following circumstances:
a. Intentionally causing injury to that person; or
b. While committing a felony.
4. Arising out of the use of any motor vehicle while located for use as a residence or
premises
We do not provide Personal Injury Protection Coverage for bodily injury:
1.
Due to:
a. War (declared or undeclared);
b. Civil War;
c. Insurrection;
d. Rebellion or revolution; or
any act or condition incident to any of the above.
2. Resulting from the:
a. Radioactive;

b.

Toxic;

c.

Explosive; or

A-CiCB.n
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Other hazardous;
properties of nuclear material.
C. Under Basic or Added Personal Injury Protection Coverage, we do not provide f o r the loss
of income coverage included in the work loss benefit for the named insured and spouse if
REJECTION OF LOSS OF INCOME is indicated in the Declarations
LIMIT OF LIABILITY
A. The limits of liability shown in the Schedule or Declarations for the personal injury
protection benefits that apply are the most we will pay for bodily injury sustained by any
one insured injured in any one motor vehicle accident regardless of the number of:
1.
Insureds;
2. Policies or bonds applicable;
3. Claims made; or
4. Your covered autos.
B. Any amount otherwise payable under this endorsement shall be reduced by any amount
paid, payable or required to be provided:
1. Under any workers' compensation law or similar law; or
2. By the United States or any of its agencies because an insured is on active duty in the
military services.
OTHER INSURANCE
A. No one will be entitled to receive duplicate payments for the same elements of loss under
this or any other insuranca
B. Any coverage we provide shall be primary only for bodily injury sustained by an insured in
an accident arising out of the use or operation of your covered auto:
C. If an insured is entitled to similar benefits under more than one policy, the maximum
amount payable under all of the policies shall not exceed the amount payable under the policy with the highest limit of liability. We will pay only our share. Our share is the
proportion that our limit of liability bears to the total of all applicable limits of policies
providing coverage on the same basis.
D. Any personal injury protection benefits paid or payable under this or any other auto
insurance policy shall be primary over any coverage provided under Part B of this policy.
III. PART E - DUTIES AFTER AN ACCIDENT OR LOSS
Part E is amended as follows:
A. Duties A., B.3. and B.5. are replaced by the following
A. A person seeking Personal Injury Protection Coverage must in the event of an
accident give us or our authorized agent prompt written notice of the accident The
notice should identify the insured and contain reasonably obtainable information with
respect to how, when and where the accident happened
B. An insured:
3. Must submit, as often as we reasonably require, to physical and mental exams by
physicians we select We will pay for these exams.
5. Or someone on his behalf must promptly give us written proof of claim, under
oath if required Such proof of claim shall include:
a. Full details of the nature and extent of the bodily injury;
b. Treatment and rehabilitation received and contemplated; and
c. Any other information which may assist us in determining the amount due and
payable.
B. The following duty is added
If:
1. An insured; or
2. That insured's legal representative or survivors;
take legal action to recover damages for bodily injury against another party, that person
must promptly forward to us a copy of the summons and complaint or other process
served in connection with such actioa

IV. PART F - GENERAL PROVISIONS
Part F is amended as follows:
A. Paragraph B. of the Policy Period And Territory provision is replaced by the following
POLICY PERIOD AND TERRITORY

B. The policy territory is:

B.

1. The United States of America its territories or possessions; or
2. Canada
The Our Right To Recover Payment provision is replaced by the following:
OUR RIGHTTO RECOVER PAYMENT
A. If we make a payment under this coverage and the person to or for whom payment
was made has a right to recover damages from another we shall be subrogated to that
right We shall be entitled to a recovery only after the person has been fully
compensated for damagea That person shalt
1. Execute and deliver instruments and papers to us and do whatever else is
necessary to secure these rights; and
Z Do nothing after loss to prejudice them
B. If we make a payment under this coverage and the person to or for whom payment is
made recovers damages from another we shalt
1. Be entitled to the proceeds of the recovery; and
2. Have a lien against such recovery;

to the extent of our payment Notice of the lien may be given to:

C.

1. The party from which damages are recovered;
2. That party's agent or insurer; or
3. A court having jurisdiction
We shall be entitled to a recovery only after the person has been fully compensated
for damagea
That person shalt
1 Hold in trust for us all rights of recovery which that person has against another
party;
2. Do whatever is necessary to secure these rights;
3. Do nothing after loss to prejudice them; and
4. Execute and deliver to us instruments and papers necessary to secure that
person's and our rights and obligations.
The following condition is added:
PREMIUM RECOMPUTATION
The premium for this policy has been established in reliance upon the limitations on the right
to recover damages contained in the Utah insurance Coda If a court of competent
jurisdiction:
1, Declares; or
2. Enters a judgment the effect of which is to render;
the provisions of the Insurance Code invalid or unenforceable, in whole or in part, we shall
have the right to:
1. Recompute the policy premium; and
2. At our optioa void or amend the provisions of this Section

PART C - UNINSURED/UNDERINSURED MOTORISTS COVERAGE
SECTION l UNINSURED MOTORISTS COVERAGE - BODILY INJURY
INSURING AGREEMENT
A. We will pay compensatory damages which an insured is legally entitled to recover from the
owner or operator of an uninsured motor vehicle because of bodily injury:
1. Sustained by an insured; and
i </

2. Caused by an accioent
The owner's or operator's liability for these damages must arise out of the ownership,
maintenance or use of the uninsured motor vehicle. Any judgment for damages arising out of
a suit brought without our written consent is not binding on us.
B. "Insured" as used in this Part means:
1. You or any family member.
Z
Any other person occupying your covered auto.
3. Any person for damages that person is entitled to recover because of bodily injury to
which this coverage applies sustained by a person described in 1. or Z above.
C. "Uninsured motor vehicle" means a land motor vehicle or trailer of any type:
1. To which no bodily injury liability bond or policy applies at the time of the accident
2. To which a bodily injury liability bond or policy applies at the time of the accident In this
case its limit for bodily injury liability must be less than the applicable minimum limits for
bodily injury liability specified by UTAH CODE ANN. Section 3 1 A - 2 2 - 3 0 4 . The applicable
minimum limits are:
a. $65,000 for each accident if the limit of liability is a single limit that applies for each
accident or
b. $25,000 for each person/$50,000 for each accident if the limit of liability is indicated
as a split limit
3. Which is a hit-and-run vehicle whose operator or owner cannot be identified and which
hits or causes an accident resulting in bodily injury without hitting
a. You or any family member;
b. A vehicle which you or any family member are occupying; or
c. Your covered auto.
If there is no physical contact with the hit-and-run vehicle the facts of the accident must
be proved We will only accept clear and convincing evidence, which must consist of more
than the insured's testimony,
4. To which a bodily injury liability bond or policy applies at the time of the accident but the
bonding or insuring company:
a. Denies coverage; or
b. Is or becomes insolvent
However, uninsured motor vehicle does not include any vehicle or equipment
1.
Owned by or furnished or available for the regular use of you or any family member.
2. Owned or operated by a self-insurer under any applicable motor vehicle law, except a
self-insurer which is or becomes insolvent
3. Owned by any governmental unit or agency.
4. Operated on rails or crawler treads.
5. Designed mainly for use off public roads while not on public roads
6. While located for use as a residence or premises.
EXCLUSIONS
A. We do not provide Uninsured Motorists Coverage for bodily injury sustained:
1. By an insured while occupying, or when struck by, any motor vehicle owned by that
insured which is not insured for this coverage under this policy. This includes a trailer of
any type used with that vehicle.
2. By any family member while occupying, or when struck by, any motor vehicle you own
which is insured for this coverage on a primary basis under any other policy.
B. We do not provide Uninsured Motorists Coverage for bodily injury sustained by any insured:
1.
If that insured or the legal representative settles the bodily injury claim without our
consent
2. While occupying your covered auto when it is being used as a public or livery
conveyance.This exclusion {B.2.) does not apply to a share-the-expense car pooL
3. Using a vehicle without a reasonable belief that that insured is entitled to do so.
C. This coverage shall not apply directly or indirectly to benefit any insurer or self-insurer under
any of the following or similar law.
1.
Workers' compensation law; or
2. Disability benefits law.
D. We do not provide Uninsured Motorists Coverage for punitive or exemplary damages.
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LIMIT OF LIABILITY
A. The limit of liability shown in the Declarations for each person for Uninsured Motorists
Coverage is our maximum limit of liability for all damages, including damages for care, loss of
services or death, arising out of bodily injury sustained by any one person in any one accident
Subject to this limit for each person, the limit of liability shown in the Declarations for each
accident for Uninsured Motorists Coverage is our maximum limit of liability for all damages for
bodily injury resulting from any one accident This is the most we will pay regardless of the
number of.
1.
Insureds;
2. Claims made;
3. Vehicles or premiums shown in the Declarations; or
4. Vehicles involved in the accident
B. No one will be entitled to receive duplicate payments for the same elements of loss under this
coverage and:
1. Part A or Part B of this policy; or
2. Any Underinsured Motorists Coverage proviaea Dy mis policy.
C. We will not make a duplicate payment under this coverage for any element of loss for which
payment has been made by or on behalf of persons or organizations who may be legally
responsible
D. We will not pay for any element of loss if a person is entitled to receive payment for the same
element of loss under any of the following or similar law.
1. Workers' compensation law; or
2. Disability benefits law.
OTHER INSURANCE
If there is other applicable insurance available under one or more policies or provisions of coverage
1. Any recovery for damages under all such policies or provisions of coverage may equal but
not exceed the highest applicable limit for any one vehicle under any insurance providing
coverage on either a primary or excess basis.
2. Any insurance we provide with respect to a vehicle you do not own shall be excess over
any collectible insurance providing coverage on a primary basis.
3. If the coverage under this policy is provided:
a. On a primary basis, we will pay only our share of the loss that must be paid under
insurance providing coverage on a primary basis Our share is the proportion that our
limit of liability bears to the total of all applicable limits of liability for coverage
provided on a primary basis.
b. On a excess basis, we will pay only our share of the loss that must be paid under
insurance providing coverage on an excess basis. Our share is the proportion that our
limit of liability bears to the total of all applicable limits of liability for coverage
provided on an excess basis.
ARBITRATION
A. This provision does not apply if a small claims court having jurisdiction resolves the matter or
matters upon which the parties do not agree.
B. If we and an insured do not agree:
1. Whether that insured is legally entitled to recover damages; or
2. As to the amount of damages which are recoverable by that insured;
from the owner or operator of an uninsured motor vehicle, then the matter may be arbitrated
However, disputes concerning coverage under this Part may not be arbitrated
Both parties must agree to arbitratioa If so agreed, each party will select an arbitrator. The two
arbitrators will select a third If they cannot agree within 30 days, either may request that
selection be made by a judge of a court having jurisdictioa
C. Each party wilt
1.
Pay the expenses it incurs; and
2. Bear the expenses of the third arbitrator equally.
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D.

Unless both parties agree otherwise, arbitration will take place m the county in which the
insured lives. Local rules of law as to procedure and evidence will apply. A decision agreed to
by two of the arbitrators will be binding as to:
1. Whether the insured is legally entitled to recover damages; and
2. The amount of damages.

SECTION II UNINSURED MOTORISTS COVERAGE PROPERTY DAMAGE
With respect to the coverage provided by this Section, the provisions of the policy apply unless
modified by this Section.
INSURING AGREEMENT
W e will pay compensatory damages which you are legally entitled to recover from the owner or
operator of an uninsured motor vehicle because of property damage caused by an accident
arising out of actual physical contact with your covered auto. The owner's or operator's liability for
these damages must arise out of the ownership, maintenance or use of the uninsured motor
vehicle. We will pay under this coverage only if the Declarations indicate that Property Damage
Uninsured Motorists Coverage is provided for the your covered auto involved in the accident
Any judgment for damages arising out of a suit brought without our consent is not binding on us
"Property Damage" as used in this Section means injury to or destruction of your covered auto.
However, property damage does not include:
1.
Loss of use of your covered auto; or
2. Damage to personal property contained in your covered auto.
"Uninsured motor vehicle" means a land motor vehicle or trailer of any type:
1. To which no liability bond or policy affording coverage for property damage applies at the
time of the accident
2. To which a liability bond or policy affording coverage for property damage applies at the
time of the accident In this case, its limit for property damage liability must be less than the
applicable minimum limits for property damage liability specified by UTAH CODE ANN.
Section 3 1 A - 2 2 - 3 0 4 . The applicable minimum limits are:
a. $65,000 for each accident if the limit of liability is a single limit that applies for each
accident or
b. $ 15,000 for each accident if the limit of liability is indicated as a split limit
3. To which a liability bond or policy affording coverage for property damage applies at the
time of the accident but the bonding or insuring company is or becomes insolvent
However, uninsured motor vehicle does not include any vehicle or equipment
1.
Owned by or furnished or available for the regular use of you or any family member.
2. Owned or operated by a self-insurer under any applicable motor vehicle law, except a
self-insurer which is or becomes insolvent
3. Owned by any governmental unit or agency.
4. Operated on rails or crawler treads.
5. Designed mainly for use off public roads while not on public roads.
6. While located for use as a residence or premises.
EXCLUSIONS
A. We do not provide Property Damage Uninsured Motorists Coverage for property damage:
1.
If you or your legal representative settles the property damage claim without our consent
2. When your covered auto is being used as a public or livery conveyance. This exclusion
(A2) does not apply to a share-the-expense car pooL
3. For the first $250 of the amount of the property damage to each of your covered autos
as the result of any one accident
4. To any motor vehicle owned by you or any family member which is not insured for this
coverage under this policy or any other policy. This includes a trailer of any type used with
that vehicle
5. If the owner, operator or license plate number of the uninsured motor vehicle cannot be
identified.
B. This coverage shall not apply directly or indirectly to benefit any insurer of the property.
C. We do not provide Property Damage Uninsured Motorists Coverage for punitive or exemplary
damages.
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LIMIT OF LIABILITY
Our maximum limit of liability for all damages resulting from any one accident will be the lesser o f
1. The limit of liability shown in the Declarations; or
2. The actual cash value of your covered auto.
This is the most we will pay, regardless of the number of:
1.
Claims made;
2. Vehicles or premiums shown in the Declarations; or
3. Vehicles involved in the accident
An adjustment for depreciation and physical condition will be made in determining actual cash value
at the time of loss.
Any amounts otherwise payable for damages under this coverage shall be reduced by all sums paid
because of the property damage by or on behalf of persons or organizations who may be legally
responsible
OTHER INSURANCE
If there is any other similar insurance available under more than one policy or provision of coverage:
1. The maximum recovery under all policies combined will not exceed $3500 for any one
vehicle
2. Any insurance we provide with respect to a vehicle you do not own shall be excess over
any other collectible insurance
3. W e will pay only our share of the lose Our share is the proportion that our limit of liability
bears to the total of all applicable limits covering on the same level of property.
ARBITRATION
1. This provision does not apply if a small claims court having jurisdiction resolves the matter
or matters upon which the parties do not agree
2. If we and an insured do not agree:
a. Whether you are legally entitled to recover damages for property damage; or
b. As to the amount of damages which are recoverable by that insured;
from the owner or operator of an uninsured motor vehicle, then the matter may be
arbitrated However disputes concerning coverage under this Section may not be
arbitrated
Both parties must agree to arbitration. If so agreed, each party will select an arbitrator. The
two arbitrators will select a third If they cannot agree within 30 days, either may request
that selection be made by a judge of a court having jurisdictioa
3. Each party will:
a. Pay the expenses ft incurs; and
b. Bear the expenses of the third arbitrator equally.
4. Unless both parties agree otherwise arbitration will take place in the county in which you
live. Local rules of law as to procedure and evidence will apply. A decision agreed to by two
of the arbitrators will be binding as to:
a. Whether you are legally entitled to recover damages for property damage; and
b. The amount of such damages
ADDITIONAL DUTIES AFTER AN ACCIDENT OR LOSS
A person seeking coverage under this Section, or someone on that person's behalf, must also
1.
Promptly send us copies of the legal papers if a suit is brought
2. Report the accident within 10 days to us or our authorized representative.

SECTION III UNDERINSURED MOTORISTS COVERAGE
With respect to the coverage provided by this Section, the provisions of the policy apply unless
modified by this Sectioa
INSURING AGREEMENT
A. We will pay compensatory damages which an insured is legally entitled to recover from the
owner or operator of an underinsured motor vehicle because of bodily injury:
1.
Sustained by an insured; and
2. Caused by an accident
The owner's or operator's liability for these damages must arise out of the ownership,
maintenance or use of the underinsured motor vehicle.

We will pay damages under this coverage caused by an underinsured motor vehicle only if 1.
or 2. below applies:
1. The limits of liability under any applicable bodily injury liability bonds or policies have been
exhausted by payment of judgments or settlements; or
2. A tentative settlement has been made between an insured and the insurer of the
underinsured motor vehicle and w e
a. have been given prompt written notice of such tentative settlement and
b. advance payment to the insured in an amount equal to the tentative settlement within
30 days after receipt of notif icatioa
B. "Insured" as used in this Section means:
1. You or any family member.
2. Any other person occupying your covered auto.
3. Any person for damages that person is entitled to recover because of bodily injury to
which this coverage applies sustained by a person described in 1. or 2. abova
C. "Underinsured motor vehicle" means a land motor vehicle or trailer of any type to which a
bodily injury liability bond or policy applies at the time of the accident but the amount paid for
bodily injury under that bond or policy to an insured is not enough to pay the full amount the
insured is legally entitled to recover as damages
However, underinsured motor vehicle does not include any vehicle or equipment
1. To which a bodily injury liability bond or policy applies at the time of the accident but its limit
for bodily injury liability is less than the applicable minimum limits for bodily injury liability
specified by UTAH CODE ANN. Section 3 1 A - 2 2 - 3 0 4 . The applicable minimum limits ara
a. $65,000 for each accident if the limit of liability is a single limit that applies for each
accident or
b. §25,000 for each person/550,000 for each accident if the limit of liability is indicated
as a split limit
2. Owned by or furnished or available for the regular use of your or any family member.
3. Owned by any governmental unit or agency.
4. Operated on rails or crawler treads.
5. Designed mainly for use off public roads while not upon public roads
6. While located for use as a residence or premises
7. Owned or operated by a person qualifying as a self-insurer under any applicable motor
vehicle law.
8. To which a bodily injury liability bond or policy applies at the time of the accident but the
bonding or insuring company:
a. Denies coverage; or
b. is or becomes insolvent
EXCLUSIONS
A. We do not provide Underinsured Motorists Coverage for bodily injury sustained:
1. By an insured while occupying, or when struck by, any motor vehicle owned by that
insured which is not insured for this coverage under this policy. This includes a trailer of
any type used with that vehicla
2. By any family member while occupying, or when struck by, any motor vehicle you own
which is insured for this coverage on a primary basis under any other policy.B. We do not provide Underinsured Motorists Coverage for bodily injury sustained by any
insured:
1.
While occupying your covered auto when it is being used as a public or livery conveyance.
This exclusion (B.1.) does not apply to a share-the-expense car pooL
2. Using a vehicle without a reasonable belief that that insured is entitled to do so.
C. This coverage shall not apply directly or indirectly to benefit any insurer or self-insurer under
any of the following or similar law
1. Workers' compensation law; or
2. Disability benefits law.
D. We do not provide Underinsured Motorists Coverage for punitive or exemplary damages.
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LIMIT OF LIABILITY
A. The limit of liability shown in the Declarations f o r each person f o r Underinsured Motorists
Coverage is our maximum limit of liability f o r all damages, including damages f o r care, loss of
services or death, arising out of bodily injury sustained by any one person in any one accident
Subject t o this limit f o r each person, the limit of liability shown in the Declarations f o r each
accident f o r Underinsured Motorists Coverage is our maximum limit of liability f o r all damages
f o r bodily Injury resulting f r o m any one accident This is the most we will pay regardless of the
number of.
1.
Insureds;
2. Claims made;
3. Vehicles or premiums shown in the Declarations; or
4. vehicles involved in the accident
B. No one will be entitled to receive duplicate payments f o r the same elements of loss under this
coverage and Part A , Part B or Part C of this policy;
C. W e will not make a duplicate payment under this coverage f o r any element of loss f o r which
payment has been made by or on behalf of persons or organizations who may be legally
responsibla
D. W e will not pay f o r any element of loss if a person is entitled t o receive payment for the same
element o f loss under any of the following or similar law.
1.
Workers' Compensation law; or
2. Disability benefits law.
OTHER INSURANCE
If there is other applicable insurance available unaer one or more policies or provisions or coverage:
A. Any recovery for damages under all such policies or provisions of coverage may equal but not
exceed the highest applicable limit for any one vehicle under any insurance providing coverage
on either a primary or excess basis.
B. Any insurance we provide with respect to a vehicle you do not own shall be excess over any
collectible insurance providing coverage on a primary basis.
C. If the coverage under this policy is provided
1.
On a primary basis, we will pay only our share of the loss that must be paid under insurance
providing coverage on a primary basis. Our share is the proportion that our limit of liability
bears to the total of all applicable limits of liability f o r coverage provided on a primary
basis.
2. On an excess basis, w e will pay only our share of the loss that must be paid under insurance
providing coverage on an excess basis. Our share is the proportion that our limit of liability
bears to the total of all applicable limits of liability coverage provided on an excess basis.
ARBITRATION
1. This provision does not apply if a small claim court having jurisdiction resolves the matter or
matters upon which the parties do not agree.
2. If w e and an insured do not agree:
a. Whether that insured is legally entitled to recover damages; or
b. As to the amount of damages which are recoverable by that insured;
f r o m the owner or operator of an underinsured motor vehicle, then the fnatter may be
arbitrated However, disputes concerning coverage under this endorsement may not be
arbitrated
Both parties must agree to arbitratioa If so agreed, each party will select an arbitrator. The t w o
arbitrators will select a third If they cannot agree within 30 days, either may request that
selection be made by a judge of a court having jurisdictioa
3. Each party wilt
a. Pay the expenses it incurs; and
a. Bear the expenses of the third arbitrator equally.
4. Unless both parties agree otherwise, arbitration will take place in the county in which the
insured lives. Local rules of law as to procedure and evidence will apply. A decision agreed to
by t w o of the arbitrators will be binding as to:
a. Whether the insured is legally entitled to recover damages; and
b. The amount of damages.
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ADDITIONAL DUTIES
A person seeking coverage under this Section must also promptly:
A Send us copies of the legal papers if a suit is brought and
B. Notify us in writing of a tentative settlement between the insured and the insurer of the
underinsured motor vehicle and allow us 30 days to advance payment to that insured in an
amount equal to the tentative settlement to preserve our rights against the insurer, owner or
operator of such underinsured motor vehicle.

PART D - COVERAGE FOR DAMAGE TO YOUR AUTO
INSURING AGREEMENT
A. We will pay for direct and accidental loss to your covered auto or any non-owned auto,
including their equipment minus any applicable deductible shown in the Declarations. If loss to
more than one your covered auto or non-owned auto results from the same collision, only
the highest applicable deductible will apply. We will pay for loss to your covered auto caused
by:
1. Other than collision only if the Declarations indicate that Other Than Collision Coverage is
provided for that auto.
2. Collision only if the Declarations indicate that Collision Coverage is provided for that auto.
If there is a loss to a non-owned auto, we will provide the broadest coverage applicable to any
your covered auto shown in the Declarations.
B. "Collision" means the upset of your covered auto or a non-owned auto or their impact with
another vehicle or object
Loss caused by the following is considered other than collision:
1. Missiles or falling objects;
6. Hail, water or flood;
2. Fire;
7. Malicious mischief or vandalism;
3. Theft or larceny;
8. Riot or civil commotion;
4. Explosion or earthquake;
9. Contact with bird or animal; or
5. Windstorm;
10- Breakage of glass.
If breakage of glass is caused by a collision, you may elect to have it considered a loss caused
by collision.
C. "Non-owned auto" means:
1.
Any private passenger auto, pickup, van or trailer not owned by or furnished or available
for the regular use of you or any family member while in the custody of or being operated
by you or any family member; or
2. Any auto or trailer you do not own while used as a temporary substitute for your covered
auto which is out of normal use because of its:
a. Breakdown;
d. Loss; or
b. Repair;
e. Destruction
c. Servicing;
TRANSPORTATION EXPENSES
In addition, we will pay, without application of a deductible, up to $ 15 per day, to a maximum of
$450, for.
1. Temporary transportation expenses incurred by you in the event of a loss to your covered
auto. We will pay for such expenses if the loss is caused by:
a. Other than collision only if the Declarations indicate that Other Than Collision Coverage is
provided for that auto.
b. Collision only if the Declarations indicate that Collision Coverage is provided for that auto.
2. Loss of use expenses for which you become legally responsible in the event of loss to a
non-owned auto. We will pay for loss of use expenses if the loss is caused by:
a. Other than collision only if the Declarations indicate that Other Than Collision Coverage is
provided for any your covered auto.
b. Collision only if the Declarations indicate that Collision Coverage is provided for any your
covered auto.
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If the loss is caused by a total theft of your covered auto or a non-owned auto, we will pay only
expenses incurred during the period
1.
Beginning 4 8 hours after the theft and
2. Ending when your covered auto or the non-owned auto is returned to use or we pay for its
loss.
If the loss is caused by other than theft of a your covered auto or a non-owned auto, we will pay
only expenses beginning when the auto is withdrawn from use for more than 24 hours.
Our payment will be limited to that period of time reasonably required to repair or replace the your
covered auto or the non-owned auto.
EXCLUSIONS
W e will not pay for.
1. Loss to your covered auto or any non-owned auto which occurs while it is being used as a
public or livery conveyance This exclusion ft.) does not apply to a share-the-expense car pooL
2. Damage due and confined to:
a. Wear and tear;
c. Mechanical or electrical breakdown or failure; or
b. Freezing;
d. Road damage to tires.
This exclusion (2.) does not apply if the damage results from the total theft of your covered
auto or any non-owned auto.
3. Loss due to or as a consequence of:
a. Radioactive contamination;
d
Civil war;
b. Discharge of any nuclear
e. Insurrection; or
weapon (even if accidental);
f.
Rebellion or revolution.
c. War (declared or undeclared);
4. Loss to:
a. Any electronic equipment designed for the reproduction of sound, including, but not
limited to:
ft) Radios and stereos;
(2) Tape decks; or
(3) Compact disc players;
b. Any other electronic equipment that receives or transmits audio, visual or data signals,
including, but not limited to:
ft) Citizens band radios;
(2) Telephones;
(3) Two-way mobile radios;
(4) Scanning monitor receivers;
(5) Television monitor receivers;
(6) Video cassette recorders;
(7) Audio cassette recorders; or
(8) Personal computers;
c. Tapes, records, discs, or other media used with equipment described in a. or b. or
d. Any other accessories used with equipment described in a. or b.
This exclusion (4.) does not apply to:
a. Equipment designed solely for the reproduction of sound and accessories used with such
equipment provided
ft) The equipment is permanently installed in your covered auto or any non-owned auto;
or
(2) The equipment is:
(a) Removable from a housing unit which is permanently installed in the auto;
to) Designed to be solely operated by use of the power from the auto's electrical
system; and
(c) In or upon your covered auto or any non-owned auto;
at the time of the loss
b. any other electronic equipment that is:
ft) Necessary for the normal operation of the auto or the monitoring of the auto's
operating systems; or

(2) An integral pan of the same unit housing any sound reproducing equipment described
in a. and permanently installed in the opening of the dash or console of your covered
auto or any non-owned auto normally used by the manufacturer for installation of a
radio.
5. A total loss to your covered auto or any non-owned auto due to destruction or confiscation
by governmental or civil authorities.
This exclusion (5.) does not apply to the interests of Loss Payees in your covered auto.
6. Loss to a camper body or trailer you own which is not shown in the Declarations. This exclusion
(6.) does not apply to a camper body or trailer you:
a. Acquire during the policy period; and
b. Ask us to insure within 30 days after you become the owner.
7. Loss to any non-owned auto when used by you or any family member without a reasonable
belief that you or that family member are entitled to do so.
8. Loss to:
a. Awnings or cabanas; or
b. Equipment designed to create additional living facilities.
9. Loss to equipment designed or used for the detection or location of radar or laser.
10. Loss to any custom furnishings or equipment in or upon any pickup or van. Custom furnishings
or equipment include but are not limited to:
a. Special carpeting and insulation, furniture or bars;
b. Facilities for cooking and sleeping;
c. Height-extending roofs; or
d. Custom murals, paintings or other decals or graphics.
11. Loss to any non-owned auto being maintained or used by any person while employed or
otherwise engaged in the business of:
a. Selling;
d. Storing; or
b. Repairing;
a. Parking;
c. Servicing;
vehicles designed for use on public highways. This includes road testing and delivery.
12. Loss to any non-owned auto being maintained or used by any person while employed or
otherwise engaged in any business not described in exclusion 11. This exclusion (12.) does not
apply to the maintenance or use by you or any family member of a non-owned auto which is a
private passenger auto or trailer.
13. Loss to your covered auto or any non-owned auto, located inside a facility designed for
racing, for the purpose of.
a. Competing in; or
b. Practicing or preparing for;
any prearranged or organized racing or speed contest
14. Loss to, or loss of use of, a non-owned auto rented by.
a. You; or
b. Any family member;
if a rental vehicle company is precluded from recovering such loss or loss of use, from you or
that family member, pursuant to the provisions of any applicable rental agreement or state law.
LIMIT OF LIABILITY
A. Our limit of liability for loss will be the lesser of the:
1. Actual cash value of the stolen or damaged property; or
2. Amount necessary to repair or replace the property with other property of like kind and
quality.
However, the most we will pay for loss to any non-owned auto which is a trailer is $500.
B. Any adjustment for depreciation and physical condition will be made in determining actual cash
value in the event of a total loss.
C. If a repair or replacement results in better than like kind or quality, we will not pay for the
amount of the betterment
PAYMENT OF LOSS
We may pay for loss in money or repair or replace the damaged or stolen property. We may, at our
expense, return any stolen property to.
1.
You; or
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2. ~The address shown in this policy.
If we return stolen property we will pay for any damage resulting from the theft We may keep all or
part of the property at an agreed or appraised value
If we pay for loss in money, our payment will include the applicable sales tax for the damaged or
stolen property.
LOSS PAYABLE CLAUSE
Loss or damage under this policy shall be paid as interest may appear, to you and the loss payee
shown in the Declarations. This insurance with respect to the interest of the loss payee, shall not
become invalid because of your fraudulent acts or omissions unless the loss results from your
conversion, secretion or embezzlement of your covered auto. However, we reserve the right to
cancel the policy as permitted by policy terms and the cancellation shall terminate this agreement as
to the loss payee's interest W e will give the same advance notice of cancellation to the loss payee as
we give to the named insured shown in the Declarations.
When we pay the loss payee we shall, to the extent of payment be subrogated to the loss payee's
rights of recovery.

TOWING AND LABOR COSTS COVERAGE
W e will pay towing and labor costs incurred each time your covered auto or any non-owned auto
is disabled, up to the amount shown in the Declarations as applicable to that vehicla If a non-owned
auto is disabled, we will provide the broadest towing and labor costs coverage applicable to any
your covered auto shown in the Declarations. We will only pay for labor performed at the place of
disablement
NO BENEFIT TO BAILEE
This insurance shall not directly or indirectly benefit any carrier or other bailee for hira
OTHER SOURCES OF RECOVERY
If other sources of recovery also cover the loss, we will pay only our share of the loss. Our share is
the proportion that our limit of liability bears to the total of ail applicable limits. However, any
insurance we provide with respect to a non-owned auto shall be excess over any collectible
source of recovery including, but not limited to:
1.
Any coverage provided by the owner of the non-owned auto.
2. Any other applicable physical damage insurance;
3. Any other source of recovery applicable to the loss.
APPRAISAL
A. If we and you do not agree on the amount of loss, either may demand an appraisal of the loss. In
this event, each party will select a competent appraiser. The two appraisers will select an
umpire. The appraisers will state separately the actual cash value and the amount of loss. If they
fail to agree, they will submit their differences to the umpire. A decision agreed to by any two
will be binding. Each party wilt
1.
Pay its chosen appraiser; and
2. Bear the expenses of the appraisal and umpire equally.
B. W e do not waive any of our rights under this policy by agreeing to an appraisal.

PART E - DUTIES AFTER AN ACCIDENT OR LOSS
We have no duty to provide coverage under this policy unless there has been full compliance with
the following duties*
A. W e must be notified promptly of how, when and where the accident or loss happened Notice
should also include the names and addresses of any injured persons and of any witnesses.
Notice to our authorized representative is considered notice to us.
B. A person seeking any coverage must
1.
Cooperate with us in the investigation, settlement or defense of any claim or suit
2. Promptly send us copies of any notices or legal papers received in connection with the
accident or loss.
3. Submit, as often as we reasonably require:
a. To physical exams by physicians we select We will pay for these exams.
b. To examination under oath and subscribe the sama
4. Authorize us to obtain:
a. Medical reports; and
b. Other pertinent records.

C.

D.

5. Submit a proof of loss when required by us*
A person seeking Uninsured Motorists Coverage must also:
1. Promptly notify the police if a hit and run driver is involved
2. Promptly send us copies of the legal papers if a suit is brought
A person seeking Coverage for Damage to Your Auto must also:
1. Take reasonable steps after loss to protect your covered auto or any non-owned auto
and their equipment from further loss. We will pay reasonable expenses incurred to do
this.
2. Promptly notify the police if your covered auto or any non-owned auto is stolen.
3. Permit us to inspect and appraise the damaged property before its repair or disposal.

PART F - GENERAL PROVISIONS
BANKRUPTCY
Bankruptcy or insolvency of the insured shall not relieve us of any obligations under this policy.
CHANGES
~
A. This policy contains all the agreements between you and us. Its terms may not be changed or
waived except by endorsement issued by us.
B. If there is a change to the information used to develop the policy premium, we may adjust your
premium Changes during the policy term that may result in a premium increase or decrease
include, but are not limited to, changes in:
1. The number, type or use classification of insured vehicles;
2. Operators using insured vehicles;
3. The place of principal garaging of insured vehicles;
4. Coverage, deductible or limits.
If a change resulting from A. or B. requires a premium adjustment we will make the premium
adjustment in accordance with our manual rules.
C. If we make a change which broadens coverage under this edition of your policy without
additional premium charge, that change will automatically apply to your policy as of the date we
implement the change in your state This paragraph (Q does not apply to changes implemented
with a general program revision that includes both broadenings and restrictions in coverage,
whether that general program revision is implemented through introduction of:
1.
A subsequent edition of your policy; or
2. An Amendatory Endorsement
_ _
FRAUD
We do not provide coverage for any insured who has made fraudulent statements or engaged in
fraudulent conduct in connection with any accident or loss for which coverage is sought under this
policy.
LEGAL ACTION AGAINST US
A. No legal action may be brought against us until there has been full compliance with all the terms
of this policy. In addition, under Part A, no legal action may be brought against us until:
1. We agree in writing that the insured has an obligation to pay; or
2. The amount of that obligation has been finally determined by judgment after trial.
B. No person or organization has any right under this policy to bring us into any action to determine
the liability of an insured
OUR RIGHT TO RECOVER PAYMENT
A. If we make a payment under this policy and the person to or for whom payment was made has a
right to recover damages from another we will be subrogated to that right That person shall do:
1.
Whatever is necessary to enable us to exercise our rights; and
2. Nothing after loss to prejudice them
However, our rights in this paragraph (A.) do not apply under Part D, against any person using
your covered auto with a reasonable belief that that person is entitled to do so.
B. If we make a payment under this policy and the person to or for whom payment is made
recovers damages from another, that person shall:
1.
Hold in trust for us the proceeds of the recovery; and
2. Reimburse us to the extent of our payment

11

C.

W e shall be entitled to a recovery under paragraph A. or B. only after the person has been fully
compensated for damages.
D. Our rights do not apply under Paragraph A. with respect to Underinsured Motorists Coverage if
we:
1. Have been given prompt written notice of a tenative settlement between an insured and the
insurer of an underinsured motor vehicle; and
2. Fail t o advance payment to the insured in an amount equal to the tentative settlement within
3 0 days after receipt of notif icatioa
If w e advance payment to the insured in an amount equal to the tentative settlement within 30
days after receipt of notif icatioa
1. That payment will be separate f r o m any amount the insured is entitled to recover under the
provisions of Underinsured Motorists Coverage; and
2. W e also have a right to recover the advanced payment
POLICY PERIOD AND TERRITORY
A . This policy applies only to accidents and losses which occur.
1. During the policy period as shown in the Declarations; and
2. Within the policy territory.
B. The policy territory is:
1. The United States of America its territories or possessions;
2. Puerto Rico; or
3. Canada
This policy also applies to loss to, or accidents involving, your covered auto while being
transported between their ports.
PREMIUM
The premium stated in the Declarations is the initial premium f o r this policy. On each renewal
continuation or anniversary of the effective date of this policy the premium shall be computed by us
in accordance with our manuals then in use
TERMINATION
A. Cancellation. This policy may be cancelled during the policy period as follows:
1. The named insured shown in the Declarations may cancel by:
a. Returning this policy to us; or
b. Giving us advance written notice of the date cancellation is to take e f f e c t
2. We may cancel by mailing to the named insured shown in the Declarations at the address
last known by us:
a. At least 10 days notice
(1) If cancellation is for nonpayment of premium; or
(2) If notice is mailed during the first 60 days this policy is in effect and this is not a
renewal or continuation policy; or
b. At least 30 days notice in all other cases.
3. After this policy is in effect for 6 0 days, or if this is a renewal or continuation policy, w e
will cancel only:
a. For nonpayment of premium; or
b. If your driver's license or that of.
(1) Any driver who lives with you; or
(2) Any driver who customarily uses your covered auto;
has been suspended or revoked This must have occurred:
(1) During the policy period; or
(2) Since the last anniversary of the original effective date if the policy period is
other than 1 year; or
c. If the policy was obtained through material misrepresentatioa
B. Nonrenewal. If we decide not to renew or continue this policy, we will mail notice to the named
insured shown in the Declarations at the address last known by us. Notice will be mailed at least
30 days before the end of the policy period If the policy period is:

1.

Less than 6 months, we will have the right not to renew or continue this policy every 6
months, beginning 6 months after its original effective data
2. 1 year or longer, we will have the right not to renew or continue this policy at each
anniversary of its original effective data
C. Automatic Termination. If we offer to renew or continue and you or your representative do
not accept this policy will automatically terminate at the end of the current policy period Failure
to pay the required renewal or continuation premium when due shall mean that you have not
accepted our offer.
If you obtain other insurance on your covered auto, any similar insurance provided by this
policy will terminate as to that auto on the effective date of the other insurance.
D. Other Termination Provisions.
1.
We may deliver any notice instead of mailing it Proof of mailing of any notice shall be
sufficient proof of notice
2. If this policy is cancelled, you may be entitled to a premium refund If so, we will send you
the refund The premium refund, if any, will be computed according to our manuals.
However, making or offering to make the refund is not a condition of cancellation
3. The effective date of cancellation stated in the notice shall become the end of the policy
period
TRANSFER OF YOUR INTEREST IN THIS POLICY
A. Your rights and duties under this policy may not be assigned without our written consent
However, if a named insured shown in the Declarations dies, coverage will be provided f o r
1. The surviving spouse if resident in the same household at the time of death. Coverage
applies to the spouse as if a named insured shown in the Declarations; and
2. The legal representative of the deceased person as if a named insured shown in the
Declarations. This applies only with respect to the representative's legal responsibility to
maintain or use your covered auto.
B. Coverage will only be provided until the end of the policy period
TWO OR MORE AUTO POLICIES
If this policy and any other auto insurance policy issued to you by us apply to the same accident the
maximum limit of our liability under all the policies shall not exceed the highest applicable limit of
liability under any one policy.
NAMED NON-OWNER COVERAGE ENDORSEMENT
If the Named Non-Owner Coverage and the Property Damage Uninsured Motorists Coverage
endorsements are attached to the policy, the Named Non-Owner Coverage endorsement is
amended as follows:
Section IV. Part C. - Uninsured Motorists Coverage is amended as follows:
Paragraph C.2. of the Limit of Liability provision does not apply.
The Company has caused this policy to be signed by its President and Secretary, but it shall not be
binding unless countersigned on the Declarations page by a duly authorized agent of the company.

Michael 1 Wilder, Secretary
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ADDENDUM EXHIBIT 3
(Transcript of Trial Court's Oral Ruling)

ORIGINAL
IN THE THIRD JUDICIAL DISTRICT COURT
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THE COURT:

Well, counsel, I think I'm prepares to

;~rule on this, because I don't think I need to go into all tne
niceties of what we do if this statute applies because I
donft think 78-11-12 applies.

And I'm not willing to give—

I'm not willing to give it the broad reacma that tne
defendant has suggested I do.
If I look at the statute and try to aefine what
the — from the woras what the legislature had m

mind, it

seems pretty clear to me what they're saying—perhaps m

some

people's judgment inappropriately, but what they're saying is
that for claims of personal injury, tort claims, those,

m

certain circumstances, like if scmeoocy dies, will not
survive tne death.

At least a portion of it won't.

Tnat is,

tne so-callec general carnages, tne pain and suffering.
zr.ey

A'nat

naa--wny they wanted to co that, I con' t know.
Eut I don't think tne legislature haa m

mind, ncr

coes this statute tell us, that it also applies to firstparty claims.

And I think to make it apply to first-partv

claims against the insurance company and therefore limit tne
insurance company's otnerwise coligaticn because tneir
insured nappens tc cie is—it just flies m

the face of

insurance coverage law anc contractual interpretation.
.-nc . m just not gcing tc reac tne statute tc sa /
tnat cecause you might ret ce acle tc see

tne uncerlvmc tcrt

1

feasor after the underlying tort feasor has paic tne oclicv

2

limits — I mean, the smart thing to do, had this oeen k n c w n -

3

had people understood that she was going to die ana this

4

thing wouldn't get resolvea before she aied would have oeer

5

to litigate the underlying claim.

6

thought we ought to G O that and it got settled ana then thev

7

m a d e the claim.

8

But apparently no one

And I aon't think it's appropriate for tne courts

9

to start telling people that, Well, you have to litigate

10

claims where its D u s t an exercise in futility so tnat yoa can

II

assert a first-party claim against the insurance coverage for

12

u n a e r m s u r e a motorist coverage.

13

collection to pay and I cor' t think - ^

1d

I tnm'< Hartford has an
c<~ = -h n-

-^

m s u r e c , as it relates to tne first-party claim, has anything
to co witn t m s statute.
Ana for those reasons, I'm going to grant tie
partial summary judgment that is scucnt b / f-e ~i- l r -,r.-

8
9
0

deny the defendant's motion for summary judgment.

I th.nk

there's still an issue as to wnat t-.e total claims are and
Hartford is entitled to certainly defend against that.

i

But I'm not — I ' m gc_ng tc loc< at t- s c'?-n — there's a ;ury m
s

zr.is

c a s e - : ccn': - o w if

ci:--DUw tne f m a e r cf ifaa c _ w
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until the time she died.

1 mean, all it coes is recuce tn~

2

amount.

3

died.

4

is going to last.

5

that remains outstanding and obviously that was ccntemolat^c

6

in the plaintiff's motion for partial summary ]udcment.

7

So, Mr. Larson, prepare an appropriate order.

That's all it really does, because we know wnen sne
We don't have to guess how long her pain anc suffe-mc
So, in any event, that's still an issue

8

Flease do so in accordance with Rule 52A, specifymc the

9

reasons so that it's clear to any reviewing court.

Ana, --

10

necessary, one of the appellate courts can take a lock at it

II

and decide whether or not my interpretation of tnis is riant.

12

Hut I just can't see the survival statute heme
ncr the wording makma it acolicable to

14

17

rsr-- ? -^-

All right.

Thank you, counsel.

but we'll resolve it i:

:hat fasnion and then prcceec forward

as may be appropriate.
MR. LARSON:

18

Your Honor, point of clarification to

19

Rule 52A.

20

memorandum, the reasons that you've announced tcdav^

21

consistent.

May we include tne reasons specifiec m
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for unaermsured motorist coverage.

15

°

r,

aesicnec t^

A'e_i, v;

c~t I'm net sure

tneue:
i..:r: t:

24
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1

doesn't apply, in my judgment.

2

to sign an order saying, But even if it does apply, here's a

3

whole bunch of other reasons why it would not work.

4

willing to do that.

5

MR. LARSON:

But—but I'm not sure I wart

And I'm saying just on the application

6

here—the order will say it's denied because the statute

7

doesn't apply for these reasons, boom, boom, boom.

8

are the reasons that we enumerated in our memorandum.
THE COURT:

10

MR. LARSON:

11

THE COURT:

12

MR. LARSON:

13

THE COURT:

14

16
17
18

And those

And that would be appropriate, I guess.
Pardon me?
Yeah.

And that would be appropriate.

Thank you.
I dcn't suggest to mean that because I

cidn't happen to touch on the word here that it shouldn't be
induced when I make these brief oral rulings.

i

I'm not

counsel.

Thank you,

We'll be in recess.
[Partial transcript concluded at trm s point. )
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C E R T I F I C A T E

STATE OF UTAH

)
: ss.
COUNTY OF SALT LAKE )

I, RENEE STACY, a Certified Shorthand Reporter and
Notary Public within and for the County of Salt Lake, State
of Utah, do hereby certify:

Thai the foregoing tape-recorded proceedings were
transcribed into typewriting under my direction and
supervision and that the foregoing pages contain a true and
correct partial transcription of said proceedings to the bes
of my ability tc do so.

IN WITNESS WHEREOF, I have hereunto subscribed my name

/XT
and affixed my seal this

'-^

day or March 20C1.

RENEE STACY, CSR

Notary Public

H

RENEE L STACY

,

2242 East Sumrr.erwood Dr.
Uylcn. Utah 84040
My Commission Expires
November 9 2003

\

State of Utah
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MARK A. LARSEN (3727)
LISA C.RICO (8901)
LARSEN & MOONEY LAW
50 West Broadway, Suite 100
Salt Lake City, Utah 84101
Telephone: (801)364-6500
Attorneys for Plaintiff

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

THE ESTATE OF DOROTHY
BERKEMEIR, by and through its
Executor, KAREN NIELSEN,
Plaintiff,

ORDER GRANTING THE ESTATE'S
MOTION FOR PARTIAL SUMMARY
JUDGMENT AND DENYING
HARTFORD'S MOTION FOR
SUMMARY JUDGMENT

vs.
HARTFORD INSURANCE COMPANY
OF THE MIDWEST,

Civil No. 990911059
Honorable Timothy R. Hanson

Defendant.

On January 29,2001, at 10:00 a.m., Defendant Hartford Insurance Company of the
Midwest's Motion for Summary Judgment and the Estate's Motion for Partial Summary
Judgment came on for hearing before the above-captioned Court, the Honorable Timothy
R. Hanson, presiding. Mark A. Larsen and Lisa C. Rico appeared and represented
Plaintiff. Mark L. Anderson appeared and represented Defendant. Based upon the oral
argument of counsel, the Stipulation to Facts and Legal Positions ("the Stipulation"), which

l*«i

was filed with the Court on August 11, 2000, and the Motions and Memoranda filed by the
parties, it is ORDERED as follows:
1.

Hartford's Motion for Summary Judgment is denied.

2.

The Estate's Motion for Partial Summary Judgment is granted.

3.

On October 16,1995, Berkemeir sustained personal injuries in an automobile

accident. On October 9,1996, Berkemeir settled her personal injury claim against James
Alexander ("Alexander"), the driver of the other vehicle involved in the collision, for the
$50,000 limit of his liability insurance policy with Allstate Insurance Company ("Allstate").
Hartford did not object to Berkemeir's settlement of all claims against Alexander for the
$50,000 limit of his policy with Allstate. The proceeds of the settlement agreement,
however, coupled with the $10,000 in personal injury and medical benefits Hartford paid
to Berkemeir under her insurance policy, did not fully compensate her for the damages she
sustained as a result of the collision.
4.

As a result, Berkemeir demanded that Hartford pay the $100,000 in

underinsured motorist benefits. An arbitration proceeding under the policy originally was
scheduled for July 21, 1997. It was continued until September 23, 1997, to allow for
Berkemeir's Independent Medical Examination. Berkemeir died in the interim on August
15, 1997, of causes unrelated to the injuries she sustained in the October 16, 1995,
collision.

Prior to Berkemeir's death, initially Hartford refused to pay her claim for

underinsured motorist benefits. Hartford later refused the claim, asserting that Utah Code
Ann. § 78-11-12(1)(b) precludes the Estate from collecting under the insurance contract.

5.

In support of its refusal to pay the Estate underinsured motorist benefits,

Hartford relies upon the personal injury tort provisions of Utah Code Ann. § 78-11-12 to
interpret the underinsured motorist provision of the insurance policy, the latter of which
provides in pertinent part:
A.

We will pay compensatory damages which an insured
is legally entitled to recover from the owner or operator
of an uninsured motor vehicle because of bodily injury:
1.
2.

Sustained by an insured; and
Caused by an accident.

The owner's or operator's liability for these damages must
arise out of the ownership, maintenance or use of the
uninsured motor vehicle. Any judgment for damages arising
out of a suit brought without our written consent is not binding
on us.
6.

The parties stipulated to the material facts of this case, leaving only questions

of law for resolution.
7.

Utah Code Ann. § 78-11 -12 does not apply to the facts of this case because

the Estate's claim is based in contract law rather than personal injury tort law. The Utah
Supreme Court in Beck v. Farmers Insurance Exchange, held:
1

"[l]n a first-party1

The Court used the term "first-party" to refer to an insurance contract under which
the insurer agrees to pay claims submitted to it by the insured for losses the insured has
sustained.
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relationship between an insurer and its insured, the duties and obligations of the parties
are contractual rather than fiduciary. Without more, a breach of those implied or express
duties can give rise only to a cause of action in contract, not tort." Beck v. Farmers Ins.
Exch., 701 P.2d 795,800 (Utah 1985)(emphasis added). Accordingly, the Court held such
causes of action are based in contract and not tort law.
8.

Utah Code Ann. § 78-11-12(1) specifically applies to "[c]auses of action

arising out of personal injury to the person or death caused by the wrongful act or
negligence of another do not abate upon the death of the wrongdoer or injured person,"
(emphasis added). Berkemeir's personal injury claim against Alexander was settled forthe
limits of his insurance policy with Allstate. What remains is the Estate's claim against
Hartford based on the insurance contract between Berkemeir and Hartford. Hartford's
interpretation of Utah Code Ann. § 78-11-12(1 )(b), reads into the statute meaning beyond
its plain words. "The best evidence of the true intent and purpose of the legislature is the
plain language of the statute." Lieberv. ITT Hartford Insurance Center, Inc., 2000 UT 72,
78; 403 Utah Adv. Rep. 3, 5. The Estate's cause of action does not arise out of the
personal injury Berkemeir suffered as a result of Alexander's negligence. The Estate's
cause of action arises from Hartford's refusal to pay Berkemeir's claim for underinsured
motorist benefits, in whole or in part, in breach of the terms set forth on the face of the
insurance contract.

9.

Unlike the courts that have adopted the tort approach as a means of

providing an insured with an adequate remedy for an insurer's recalcitrance, Hartford
seeks to eliminate any further liability to the Estate by applying the tort provisions of Utah
Code Ann. § 78-11-12 to the insurance contract.

Hartford seeks this result despite

stipulating that Berkemeir was not fully compensated for the damages she incurred as a
result of the accident. To apply Utah Code Ann. § 78-11-12 to the Estate's breach of
contract claim is not only contrary to the policy concerns of encouraging an insurance
carrier to delay the proper resolution of the claims of the elderly, but also is a distortion of
contract law and statutory interpretation.
10.

Further, if Hartford wanted underinsured motorist benefits to expire if the

death of the insured occurred before the arbitration was conducted and an award entered,
it could easily have directly said so in the insurance contract. In Sandt, the Utah Supreme
Court stated: "Insurance policies should be strictly construed against the insurer and in
favor of the insured because they are adhesion contracts drafted by insurance companies."
854 P.2d 519, 522 (Utah 1993). The Court also explained that "insurance policies should
be construed liberally in favor of the insured and their beneficiaries so as to promote and
not defeat the purposes of insurance. Id. at 521-22 (citations omitted).
11.

Moreover, Berkemeir's cause of action against Hartford accrued, and the

statute of limitations on her claim against Hartford began running, on either the date of her
settlement with Alexander or upon Hartford's refusal to pay underinsured motorist benefits
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to Berkemeir in breach of the insurance contract. Utah Code Ann. § 31A-21-313 sets forth
the statute of limitations for bringing a claim on an insurance policy, stating: "An action on
a written policy or contract of first part insurance must be commenced within three years
after the inception of the loss." The damages would be measured as of the date of the
breach of the contract, when the cause of action accrued, and would not change based
upon subsequent events.
12.

In Lang v. Aetna Life Insurance, the court discussed the "inception of loss"

language of § 31A-21-313, stating: "The statute of limitations was triggered not by the
personal injury giving rise to the suit but rather by the insurer's alleged breach [of contract]
in refusing to defend against the suit." 196 F.3d 1102, at 1105 (10th Cir. 1999)(emphasis
added). Similarly, the inception of Berkemeir's loss and the breach of contract claim was
not triggered by the personal injury Berkemeir suffered but rather by Hailford's breach of
contract in refusing to pay the underinsured motorist benefits. If Hartford's argument in this
case were accepted, the statute of limitations would not be triggered until Alexander's
liability was reduced to a judgment. This would require or at least encourage unnecessary,
pointless litigation if the claim against the tortfeasor had to be reduced to judgment before
an insured could maintain a claim against the underinsured motorist carrier.
13.

No one ever questioned Alexander's obvious liability, to which the parties in

this case stipulated. The damages for that breach of contract are measured on the date
of the breach, which is when the cause of action accrues, not at some later date after

m

Berkemeir's death. In Becton Dickinson & Co. v. Reese, the Utah Supreme Court held a
claim accrues on the occurrence of the last event necessary to complete the cause of
action. 668 P.2d 1254, 1257 (Utah 1983).
14.

Prior to her settlement with Alexander and Hartford's refusal to pay

underinsured motorist benefits, Berkemeir did not have a claim against Hartford. When
Hartford breached the insurance contract, however, the last event necessary to create
Berkemeir's cause of action against Hartford occurred. Hartford's breach of the insurance
contract did not create a "cause[ ] of action arising out of personal injury to the person or
death caused by the wrongful act or negligence of another." Rather, the Alexander
settlement combined with Hartford's refusal created a cause of action for breach of the
insurance contract.
15.

The only remaining issue for trial in this case is the amount of the Estate's

damages.
Dated: March ^ , 2 0 0 1 .
BYAHE COURT:

Honorable Timothy R. Hanson
Third Judicial -District Court Judge
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CERTIFICATE OF SERVICE
I hereby certify that on March 23, 2001, a copy of the foregoing Order Granting the
Estate's Motion for Partial Summary Judgment and Denying Hartford's Motion for Summary
Judgment was mailed to the following counsel of record:

Mark L. Anderson
CHRISTENSEN & JENSEN, P.C.
50 South Main Street, Suite 1500
Salt Lake City, Utah 84144
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